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Cohabitation — Law and Practice

Part Il - Practice

By Richard Adkinson

Barrister at King Street Chambers, Leicester

Jarndyce and Jarndyce drones on. This scarecroavsafit has, in course of time,
become so complicated that no man alive knows wimagans. The parties to it
understand it least, but it has been observed timatwo Chancery lawyers can
talk about it for five minutes without coming tdodal disagreement as to all the
premises. Innumerable children have been born thi® cause; innumerable
young people have married into it; innumerable pkbple have died out of it.
Scores of persons have deliriously found themsehaete parties in Jarndyce and
Jarndyce without knowing how or why; whole families/e inherited legendary
hatreds with the suit. The little plaintiff or daftant who was promised a new
rocking-horse when Jarndyce and Jarndyce shouldsdétded has grown up,

possessed himself of a real horse, and trotted awythe other world. Fair

wards of Court have faded into mothers and grantierst a long procession of
Chancellors has come in and gone out; the legiobiks in the suit have been
transformed into mere bills of mortality; there amet three Jarndyces left upon
the earth perhaps since old Tom Jarndyce in desplsw his brains out at a

coffee-house in Chancery Lane; but Jarndyce anddjare still drags its dreary

length before the Court, perennially hopeless.

Bleak Housdoy Charles Dickens.
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1 What this is about?

1.1 What this covers?

This seminar is about the procedure of the civilil@ It will cover how to bring
a claim and how it moves through Court to conclasilb is designed to dispel
some of the aspects of the civil procedure whicly seem peculiar to people not

familiar with them.

1.2 Whatis not covered?

This will not cover procedure within the context family proceedings (e.g.
applications under th€hildren Act 1989 s.15 and sclot theMarried Women'’s
Property Act 1882 s.37 Nor will it cover the resolution of trusts or ety
questions which arise within the context of fampisoceedings where they are
resolved within the ‘intervener’ procedure. Of cgmurif civil proceedings are

commenced to resolve that question this guideleiluseful.

This does not cover bankruptcy procedure explidithey are governed by the

Insolvency Rules 1986hough a lot of the CPR applies to bankruptcycpdure.

2 Jurisdiction

2.1 County Court

The County Court has unlimited jurisdiction in relation to questions arising
under the Trusts of Land and Appointment of Trustees Act 19%&e theHigh

Court and County Court Jurisdiction Order 19%s amended.

If however a party seeks relief against fraud or nstake (or in the opinion of

some judges if one alleges a propriety estoppelhen the County Court relies
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on its equity jurisdiction. Currently the County Court can only consider such
a claim where the estoppel or the relief sought dsenot exceed £30,00G.23

County Courts Act 1984

It can be extended in most cases by a memorandungsed by both parties
(or their lawyers) specifying that a named County ©urt shall have

jurisdiction: s.24 County Courts Act 1984

It seems that the High Court can transfer a caghedCounty Court even if the
case is one which the County Court does not otlsentiave jurisdiction to
determine:National Westminster Bank Plc v Kifig008] EWHC 280 (Ch), The

Times, April 14, 2008.

2.2 High Court

The High Court has unlimited jurisdiction. Cases) dze dealt with by the
Chancery Division or the Family Division. It is aieption of judgment as to
which division is best suited to hear and deterntime case, though there is

comment that pure family cases should be in thelyashvision.

2.3  Which Court?

There is no fixed rule about in which Court theirdlashould be made. In my

opinion a claim should be in the County Court usiles

The value is significant (though that is not a de@ factor),
» The case is factually complex,

» The case is legally complex,

= The case is legally novel,

» The case involves Human Rights issues (highly ehhk
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= Most importantly, the County Court lacks jurisdicti and there is no
memorandum conferring jurisdiction on the Countyufo(or such a

memorandum is not possible).

3 The rules of Court

The rules governing civil procedure changed dramatially on 26.4.1999. The
County Court Rules (CCR) and Rules of the Supreme @urt (RSC) (which
still supplement the Family Proceeding Rules) wereeplaced by the Civil

Procedure Rules (CPR).

On 26.4.1999, under powers granted byG@hel Procedure Act 1997a new code

was introduced into the County and Supreme Cotifisigland and Wales.

The rules represented a major change in the appribat Courts would take to
litigation. The most relevant development was thatCourts would now actively
manage cases, rather than leave it to litigantprégress matters at their own

pace, subject only to the sanction of a stay fantveé prosecution.

3.1 The Application of the Rules

Rule 2.1 provides that the CPR applies as follows:
(1) Subject to paragraph (2), these Rules appbiltproceedings in —
(a) County Courts;
(b) the High Court; and
(c) the Civil Division of the Court of Appeal.

Paragraph 2 provides that the rules do not apply hmst of proceedings. Most

relevant are family proceedings (as defined unterMatrimonial and Family
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Proceedings Act 1984 s.46ad withs.31and theSupreme Court Act 198&And

insolvency proceedings as defined in ltmgolvency Act 1986

Though family proceedings,Children Act 1989 sch.proceedings can be and
often are conjoined with the property dispute. Thecivil claim usually

becomes the lead case for case management purposes.

3.2 How the rules are structured

The rules are structured in a way that differs merably from the old RSC and

CCR.

3.2.1 The Parts

The rules themselves are divided into Parts. Eachdeals with a specific topic.
The Parts apply equally to the High Court, Countu@ and Court of Appeal

(Civil Division) unless the rules or a statute sdlyerwise.

3.2.2 The Schedules

There appears to the CPR 2 schedules. These cah&anrders of the RSC and
CCR which are still in force. These have nevergeleeen modified to reflect the

terms used in the CPR and the CPR themselves.

3.2.3 The Practice Directions

With each Part there is (usually) a practice dicectOften there may be 2 or 3
practice directions. These sometimes repeat whataid in the rules, often
illustrate how the rules should be applied andne or two cases are effectively
the rules themselves. For example, a Practice treevas used for the Money

Claim Online and Possession Claim Online scheme.
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3.2.4 Stand-alone Practice Directions

There are finally one or 2 stand alone practicedtions such as the Insolvency

Practice Direction.

3.2.5 The guides

Though not part of the rules, there are also spstcguides such as the Queen’s
Bench Guide and the Chancery Division Guide. Thidlsstrate what those
divisions expect of advocates and litigators inesalsefore it. The latter guide is

particularly useful in this area.

4  Pre-action attempts to resolve the dispute

The parties are expected to try to resolve their dputes without the need for
litigation or, at the very least, narrow the issuesThat means co-operation so

far as possible. Failure to co-operate could resuih an adverse costs order.

The pre-action protocols sit outside the rules.dL@oolf said that pre-action

protocols

are intended to build on and increase the benefitearly but well

informed settlements which generally satisfy baittigs to disputes.

There is no pre-action protocol for cohabitatiospdites, but there is a practice
direction for cases which do not fall within theegaction protocols. The practice
direction as it will be from 6.4.2009 appears iotgm O, “
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Annexe: The pre-action protocol practice directiofiich is on page 55. The

current practice direction is in similar terms.

5 The Court rules: the fundamental rules

The CPR is one code. There are a few rules whiphyagi all stages. The most
fundamental are the rules in Part 1 (the overridbbgective) and Part 3 (the
Court’s case management powers). One should haae tim the back of one’s

mind at all times.

5.1 The overriding objective — Part 1

The overriding objective was revolutionary and hesv found its way into
procedural rules created since the advent of the (&R. theFamily Procedure

(Adoption) Rules 200%riminal Procedure Rules 20G#Hc.).
It provides as follows:

1.1 (1) These Rules arereew [my emphasisprocedural code with
the overriding objective of enabling the Court tead with cases

justly.
(2) Dealing with a case justly includes, so faispracticable —
(a) ensuring that the parties are on an equal ifupt
(b) saving expense;
(c) dealing with the case in ways which are prajporate —
(i) to the amount of money involved,

(i) to the importance of the case;
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(iii) to the complexity of the issues; and
(iv) to the financial position of each party;
(d) ensuring that it is dealt with expeditioustydefairly; and

(e) allotting to it an appropriate share of the @tsi resources,
while taking into account the need to allot res@sd¢o other

cases.
Application by the Court of the overriding obje€tiv
1.2 The Court must seek to give effect to the @ieg objective when
it —

(a) exercises any power given to it by the Rudes;

(b) interprets any rule subject to rule 76.2 [t@rism matters].
Duty of the parties

1.3 The parties are required to help the Court tatHer the

overriding objective.
Court’s duty to manage cases
1.4

(1) The Court must further the overriding objectlwe actively

managing cases.
(2) Active case management includes —

(a) encouraging the parties to co-operate withlreather

in the conduct of the proceedings;
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(b) identifying the issues at an early stage;

(c) deciding promptly which issues need full ingggion
and trial and accordingly disposing summarily ofeth

others;
(d) deciding the order in which issues are tadmolved;

(e) encouraging the parties to use an alternatiispuate
resolution procedure if the Court considers that

appropriate and facilitating the use of such proges

() helping the parties to settle the whole or paftthe

case;

(9) fixing timetables or otherwise controlling theogress

of the case;

(h) considering whether the likely benefits of makia

particular step justify the cost of taking it;

() dealing with as many aspects of the case &siit on

the same occasion;

() dealing with the case without the parties negdio

attend at Court;
(k) making use of technology; and

() giving directions to ensure that the trial of @ase

proceeds quickly and efficiently.
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5.2 The Court’'s case management powers — Part 3

Part 3 of the CPR gives the Courts generous powkes managing cases. They
are incredibly powerful allowing the Court to stilout frivolous claim, make
appropriate directions and correct any errors. é&s@mple, a dilatory party may

find his case struck out if he fails to comply watCourt order.
The Court can strike out a claim for non-payment offees, so pay up!
The most important parts of the Part 3 are in mpiop the following:
The Court’s general powers of management
3.1

(1) The list of powers in this rule is in addititmany powers given to
the Court by any other rule or practice direction loy any other

enactment or any powers it may otherwise have.
(2) Except where these Rules provide otherwiseCthet may —

(a) extend or shorten the time for compliance wigémy rule,
practice direction or Court order (even if an appétion for

extension is made after the time for compliance legired);
(b) adjourn or bring forward a hearing;

(c) require a party or a party’s legal representati to attend

the Court;

(d) hold a hearing and receive evidence by telepbaor by

using any other method of direct oral communicatipn
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(e) direct that part of any proceedings (such aoanterclaim)

be dealt with as separate proceedings;

(f) stay the whole or part of any proceedings atgment either

generally or until a specified date or event;

(g) consolidate proceedings;

(h) try two or more claims on the same occasion;
(i) direct a separate trial of any issue;

() decide the order in which issues are to bedri
(K) exclude an issue from consideration;

() dismiss or give judgment on a claim after aiden on a

preliminary issue;
(I) order any party to file and serve an estimafecosts;

(m) take any other step or make any other ordetHerpurpose

of managing the case and furthering the overridhbgective.
(3) When the Court makes an order, it may —

(a) make it subject to conditions, including a ciod to pay a

sum of money into Court; and

(b) specify the consequence of failure to complyhnathe order

or a condition.

(4) Where the Court gives directions it may take @ccount whether

or not a party has complied with any relevant poti@n protocol.
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(5) ... (6) ... (BA) ...

(7) A power of the Court under these Rules to ma&e order

includes a power to vary or revoke the order.

As for time limits, generally parties can agreewsstn themselves to vary time
limits so long as they do not interfere with anyu@dhearing or a date when a

form must be filed with the Court.

Rule 3.3 allows the Court to make an order of W& anitiative. In such a case a
party affected by the order can apply for it toviaeied or set aside within 7 days

of service.

Rule 3.4 allows the court to strike out all or pafta statement of case. A

statement of case is a particulars of claim, defeara the like.

(1) In this rule and rule 3.5, reference to a stagmt of case

includes reference to part of a statement of case.

(2) The Court may strike out a statement of casteafbpears to

the Court —

(a) that the statement of case discloses no reddena

grounds for bringing or defending the claim;

(b) that the statement of case is an abuse of thatS
process or is otherwise likely to obstruct the jdisiposal

of the proceedings; or

(c) that there has been a failure to comply withuée,

practice direction or Court order.
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(3) When the Court strikes out a statement of dasgay make any

consequential order it considers appropriate.

Paragraph 4 states a Court can stay a new claiihe isosts of a struck out claim

have yet to be paid.

(5) Paragraph (2) does not limit any other powetle Court to strike

out a statement of case.

Paragraph 6 deals with vexatious litigants and ocdgtraint orders.

5.3 Sanctions have effect unless defaulting party obtas relief

3.8

(1) Where a party has failed to comply with a ryleactice direction
or Court order, any sanction for failure to compiyposed by the
rule, practice direction or Court order has effagtless the party in

default applies for and obtains relief from the staon.

(Rule 3.9 sets out the circumstances which the Qoay consider on

an application to grant relief from a sanction)

(2) Where the sanction is the payment of costsp#rg in default

may only obtain relief by appealing against theeortbr costs.

(3) Where a rule, practice direction or Court order
(a) requires a party to do something within a sfed time, and
(b) specifies the consequence of failure to comply

the time for doing the act in question may not béerded by

agreement between the parties.
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Relief from sanctions
3.9

(1) On an application for relief from any sanctiommposed for a
failure to comply with any rule, practice directioar Court order the

Court will consider all the circumstances including

(a) the interests of the administration of justice;

(b) whether the application for relief has been nagromptly;
(c) whether the failure to comply was intentional,

(d) whether there is a good explanation for theltaie;

(e) the extent to which the party in default hasnaplied with other
rules, practice directions, Court orders and anyleeant pre-action

protocol;

(f) whether the failure to comply was caused by ety or his legal

representative;

(g) whether the trial date or the likely trial datean still be met if

relief is granted,;

(h) the effect which the failure to comply had omeh party; and

(i) the effect which the granting of relief woulddve on each party.
(2) An application for relief must be supported byidence.

Without going into the rules in detail evidenceapplications is given in writing

only, and can be given by a party’s legal repreger.
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General power of the Court to rectify matters wheteere has been

an error of procedure

3.10 Where there has been an error of procedurelsas a failure to

comply with a rule or practice direction —

(a) the error does not invalidate any step taken in theoceedings

unless the Court so orders; and

(b) the Court may make an order to remedy the error

5.4 Service — Part 6

CPR Part 6deals with service. It is a rather involved p&enerally one can
serve documents in a number of methods. Thesedagarsonal service, leaving

it at a specified place, sending it by fax or emaiby post or DX.
In general

= If the other side has given the address of a sotigiithin the jurisdiction
who may accept service, serve it at the solicitaddress,

= If not, then if the defendant has given an addwe#isin the jurisdiction,
serve it there,

= If not then you must serve at an address spedified table inCPR 6.9
For individuals this is the usual or last knownideace. Beware that
special provisions apply if you know or have readonbelieve the

defendant no longer resides there. These are s&t G#R 6.9

Special rules apply to service out of the juriddict These differ to rules

governing family proceedings.
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5.5 Statements of truth — Part 22

Every witness statement, withess summary and statemt of case (that means
particulars of claim, defence, counterclaim, replyetc.), and a few other

documents must be verified by a statement of truthCPR 22.1
A statement of truth reads as follows
In the case of a statement of case

‘[I believd[the (claimant or as may be)believe§ that the facts stated in this

[name document being verifiedlare true.’
In the case of a withess statement
‘| believe that the facts stated in this withessts&ment are true

It does not need to be withessed or sworn andiginatsire need appear only once

at the end.

Signing a statement of truth without honest behets truth is Contempt of Court
and may be actioned by the Attorney General oh w#rmission, another person:

CPR 32.14

5.6 Disclosure — Part 31

Disclosure is often seen as a massive headadkedtually quite simple.

5.6.1 How to disclose a document?

A party discloses a document by saying it existisaw existedCPR 31.2
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5.6.2 What must be disclosed?

A Court can specify what documents must be disdioaad how they should be

disclosed (e.g. by copy). Generally a Court meoetiers standard disclosure.

Standard disclosure means a party must discloge(seCPR31.6

(a) the documents on which he relies; and
(b) the documents which —

(i) adversely affect his own case;

(i) adversely affect another party’s case; or

(iif) support another party’s case; and
(c) the documents which he is required to disclod®y a relevant practice
direction.
He need only disclose documents which are or haen bn his control. This
means (a) it is owasin his physical possession; (b) he hashas had a right to
possession of it; or (c) he hastws hada right to inspect or take copies of it:

CPR 31.8

A party need only carry out a reasonable searcheifundertaking standard
disclosure. He should take into account (a) thebermof documents involved; (b)
the nature and complexity of the proceedings;i{e)dase and expense of retrieval
of any particular document; and (d) the signifiamd any document which is

likely to be located during the sear@PR 31.7

If a party has not searched for a category or @éscument on the grounds that
to do so would be unreasonable, he must statenthis disclosure statement and

identify the category or class of document.
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Note that one is required to disclose privileged dmments. This is usually

done by a statement such as

“communications between solicitor and client for ¢hpurposes of obtaining
legal advice, notes taken of meetings between golicclient and/or counsel for
the purposes of obtaining and giving legal advicedainstructions to and

advices received from counsel and documents théreto
So how do you disclose something?

Unless the Court has ordered otherwise, it is diyne list. This list is set out in a

practice formN265. The form should be signed by the party himself.
The list can be a summary, e.g.

Bank statements Bank of Money 01-02-03 45678901 2088-July

2007.

How do you inspect the documents?

Within 7 days of service of the disclosure statetnéne party to whom disclosure
was made gives notice that he wishes to inspectdtioement. The disclosing
party then has 7 days to permit inspection. If plety to whom disclosure was
made asks for a copy and undertakes to pay the oogilved, then a copy must

be supplied.
Can you withhold inspection?

Yes in certain cases. If the document is no lomydne disclosing party’s control

then he is not required to permit inspectiG®PR 31.3(1)(a)
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He can also withhold inspection if he has a right roduty to withhold
inspection (e.g. legal professional privilege). Sehen disclosing the existence
of advices from counsel etc, one states on the dasure list that you object to
inspection on the grounds that the documents are byheir very nature

privileged: CPR 31.3(1)(h)

Inspection can also be withheld if it is dispropmrate to the issueCPR

31.3(1)(c)andCPR 31.3(2).

5.7 Witness statements — Part 32
Witness statements must be in the prescribed Stgis.is set out ICPR PD 32
17.1 The witness statement should be headed wathitte of the

proceedings ...; where the proceedings are betweeeraeparties

with the same status it is sufficient to identifg parties as follows:

Number:
A.B. (and others) Claimants/Applicants
C.D. (and others) Defendants/Respondents

(as appropriate)

17.2 At the top right hand corner of the first paghere should be

clearly written:
(1) the party on whose behalf it is made,
(2) the initials and surname of the witness,

(3) the number of the statement in relation to thattness,
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(4) the identifying initials and number of each eMtit referred to,

and
(5) the date the statement was made.
Body of Witness Statement

18.1 The witness statement must, if practicablejnbthe intended
witness’s own words, the statement should be es@des the first

person and should also state:
(1) the full name of the witness,

(2) his place of residence or, if he is making #Htatement in his
professional, business or other occupational cagyatche address at
which he works, the position he holds and the naimkis firm or

employer,
(3) his occupation, or if he has none, his desmiptand

(4) the fact that he is a party to the proceedingss the employee of

such a party if it be the case.
18.2 A witness statement must indicate:

(1) which of the statements in it are made from thgtness’s own

knowledge and which are matters of information oeleef, and
(2) the source for any matters of information or lef.

18.3 An exhibit used in conjunction with a witnstsgement should be
verified and identified by the witness and remapasate from the

witness statement.
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18.4 Where a witness refers to an exhibit or exhillie should state ‘I

refer to the (description of exhibit) marked *...".

18.5 The provisions of paragraphs 11.3 to 15.4 i@@td) apply

similarly to witness statements as they do to aviid.

18.6 Where a witness makes more than one witressrsnt to which
there are exhibits, in the same proceedings, thebmuiing of the
exhibits should run consecutively throughout antistart again with

each witness statement.

Format of Witness Statement

19.1 A witness statement should:

(1) be produced on durable quality A4 paper witB.Bcm margin,

(2) be fully legible and should normally be typed ane side of the

paper only,

(3) where possible, be bound securely in a manrechwwould not
hamper filing, or otherwise each page should beoesetl with the

case number and should bear the initials of theegs,

(4) have the pages numbered consecutively as aaepstatement

(or as one of several statements contained ireg fil
(5) be divided into numbered paragraphs,
(6) have all numbers, including dates, expressedigures, and

(7) give the reference to any document or documententioned

either in the margin or in bold text in the body éfie statement.
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19.2 It is usually convenient for a witness stateinte follow the
chronological sequence of the events or matterdt dedh, each
paragraph of a witness statement should as far assiple be

confined to a distinct portion of the subject.
Paragraphs 11.1 — 15.4 provide
EXHIBITS
Manner of Exhibiting Documents
11.1 A document used in conjunction with an afiidstvould be:

(1) produced to and verified by the deponent, agwchain separate

from the affidavit, and

(2) identified by a declaration of the person befarhom the affidavit

was sworn.

11.2 The declaration should be headed with the narhethe

proceedings in the same way as the affidavit.

11.3 The first page of each exhibit should be ndirke
(1) as in paragraph 3.2 above, and

(2) with the exhibit mark referred to in the affuita
Letters

12.1 Copies of individual letters should be cokectogether and
exhibited in a bundle or bundles. They should bearsgged in

chronological order with the earliest at the tomdafirmly secured.

King Street Chambers
65-67 King Street — Leicester — LE1 6RP — DX 108&®ester 1
t: 0116 254 7710 —f: 0116 247 0145 <lerks@kingstreetchambers.cenmv: www.kingstreetchambers.com




Cohabitation: law and practice — Richard Adkinson Page 23

12.2 When a bundle of correspondence is exhibitedexhibit should
have a front page attached stating that the burdigsists of original
letters and copies. They should be arranged andrsdcas above and

numbered consecutively.
Other documents

13.1 Photocopies instead of original documents rbhayexhibited
provided the originals are made available for insfen by the other

parties before the hearing and by the judge atbaring.

13.2 Court documents must not be exhibited (offlct@pies of such

documents prove themselves).

13.3 Where an exhibit contains more than one docurhea front
page should be attached setting out a list of tliedments contained

in the exhibit; the list should contain the date$ the documents.
Exhibits other than documents

14.1 Items other than documents should be cleadyked with an
exhibit number or letter in such a manner that thark cannot

become detached from the exhibit.

14.2 Small items may be placed in a container dral dontainer

appropriately marked.
General provisions

15.1 Where an exhibit contains more than one doattme
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(1) the bundle should not be stapled but shoulddmeirely fastened in

a way that does not hinder the reading of the dans) and
(2) the pages should be numbered consecutivelgtairh centre.

15.2 Every page of an exhibit should be clearlybleg typed copies
of illegible documents should be included, pagidateith ‘&’

numbers.

15.3 Where affidavits and exhibits have become rausg they
should be put into separate bundles and the pagesbared

consecutively throughout.

15.4 Where on account of their bulk the servicextiibits or copies of
exhibits on the other parties would be difficultiorpracticable, the
directions of the Court should be sought as to agements for
bringing the exhibits to the attention of the othmarties and as to

their custody pending trial.

5.7.1 Use of witness statements

If the evidence is to be given at trial, the withesust attend trial to give oral
evidence (unless a hearsay notice has been giRem)ember that evidence can
be given by telephon€PR Part 3 or video link CPR 32.) though in both cases
you will need to raise it with the Court beforehaAd interim hearings a witness
statement can be relied on without the maker hatdgragtend. At interim hearings
one can rely on statements of case and any appficabtices so long as it is

verified by a statement of truth.
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If a witness statement is served late, one needl€turt’s permission to rely on

it: CPR 32.10Permission is almost always granted.

5.7.2 Witnesses who do not speak English or who canmaot re

The CPR is oddly silent about how witnesses whoiliterate or who do not
speak English should prepare their witness statesndimere is in the practice
direction the following certificate to be used wlexr deponent to an affidavit is

unable to read or sign it

Sworn at ......... this ...... day of ......... Before me, | h&vatgead

over the contents of this affidavit to the deporérihere are exhibits,
add‘and explained the nature and effect of the exbikeferred to in
it] who appeared to understand it and approved dsntent as

accurate, and made his mark on the affidavit inpmgsence.

Or; (after, Before m@ the witness to the mark of the deponent having
been first sworn that he had read over e&s &boveand that he saw

him make his mark on the affidavitVitness must sign
It can be adapted for witness statements. | suglgatst

= If the witness does not read or write English kart cead or write a foreign
language, the statement be in that language withamslation by an
interpreter which the interpreter certifies as aatz

» If the witness can read or write English but does speak it well, the
statement should be in English but with a paragragplaining the

difficulty.

King Street Chambers
65-67 King Street — Leicester — LE1 6RP — DX 108&®ester 1
t: 0116 254 7710 —f: 0116 247 0145 <lerks@kingstreetchambers.cenmv: www.kingstreetchambers.com




Cohabitation: law and practice — Richard Adkinson Page 26

= If the witness is illiterate but speaks Engliste gtatement be read to him
by his solicitor and the solicitor enters a cectfe on the statement similar
to the above. The witness should mark the statement

= If the witness is illiterate and does not speaklishghe statement should
be in the witness’s mother language and a certifibe made as above by

an interpreter.

In the past the writer has got away with the usdestents in English but
translated orally by the solicitor to the witne$te danger with this is that any
nuances may be lost, the solicitor is not indepenhded, like anyone, will not
approach the case with a clear mind. Further tatiosl is a difficult task that

should not be underestimated.

5.8 Experts — Part 35

The Court is under a duty to restrict the use gqdeexevidenceCPR 35.1 The

most revolutionary concept of the CPR was that #xpe now expressly under
an overriding duty to assist the Court and thisrogtes any obligation towards
the party paying or instructing the expe@iPR 35.3 Was that not always the

case?

To call an expert requires permission of the CoYiou can apply for this in the

allocation questionnair€PR 35.4provides

(1) No party may call an expert or put in evidenae expert’s report

without the Court’s permission.

(2) When a party applies for permission under thigle he must

identify —
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(a) the field in which he wishes to rely on expestidence; and

(b) where practicable the expert in that field orhase evidence he

wishes to rely.

(3) If permission is granted under this rule it shHabe in relation

only to the expert named or the field identified der paragraph (2).

(4) The Court may limit the amount of the experttees and
expenses that the party who wishes to rely on tkgegt may recover

from any other party.
Expert's evidence is usually given in a written aep Specific permission is

required for an expert to give oral evidence ail tri

5.8.1 Written questions to experts

When served with an expert’s report, a party cdngaestions. The Court often

gives directions as to this but it is covereddBR 35.6
(1) A party may put to —
(a) an expert instructed by another party; or
(b) a single joint expert appointed under rule 35.7
written questions about his report.
(2) Written questionsinder paragraph (1) —
(a) may be put once only;
(b) must be put within 28 days of service of theper’s report and

(c) must be for the purpose only of clarificatidritee report,

King Street Chambers
65-67 King Street — Leicester — LE1 6RP — DX 108&®ester 1
t: 0116 254 7710 —f: 0116 247 0145 <lerks@kingstreetchambers.cenmv: www.kingstreetchambers.com




Cohabitation: law and practice — Richard Adkinson Page 28

unless in any case —
(i) the Court gives permission; or
(i) the other party agrees.

(3) An expert's answers to questions put in accocga with

paragraph (1) shall be treated as part of the eXpaeport.
(4) Where —

(@) a party has put a written question to an expestructed by

another party in accordance with this rule; and
(b) the expert does not answer that question,

the Court may make one or both of the followingeosdn relation to

the party who instructed the expert —
(i) that the party may not rely on the evidencéhat expert; or

(i) that the party may not recover the fees anplemses of that expert

from any other party.

5.8.2 Single joint experts.

Under CPR 35.7the Court can direct that the expert's evidencgiven by a
single joint expert. This should be done where éxpert's evidence is not

determinative of an issue.

(1) Where two or more parties wish to submit exgettlence on a
particular issue, the Court may direct that thed®rice on that issue

is to given by one expert only.
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(2) The parties wishing to submit the expert evigeare called ‘the

instructing parties’.

(3) Where the instructing parties cannot agree vemould be the

expert, the Court may —

(@) select the expert from a list prepared or idged by the

instructing parties; or
(b) direct that the expert be selected in such rothanner as the

Court may direct.

CPR 35.8letails the procedure for giving instruction

(1) Where the Court gives a direction under rule73®r a single joint
expert to be used, each instructing party may gigéuctions to the

expert.

(2) When an instructing party gives instructionghe expert he must,
at the same time, send a copy of the instructianghe other

instructing parties.
(3) The Court may give directions about —
(a) the payment of the expert’s fees and expeaseks;

(b) any inspection, examination or experiments Wwhibe expert

wishes to carry out.
(4) The Court may, before an expert is instructed —

(@) limit the amount that can be paid by way okfaad expenses to

the expert; and
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(b) direct that the instructing parties pay that@umt into Court.

(5) Unless the Court otherwise directs, the inding parties are
jointly and severally liable for the payment of thepert’'s fees and

expenses.

5.8.3 Other matters.

A Court may direct a party to give information to expert:CPR 35.9
CPR 35.10 and the practice direction states wleatéport must contain

35.10 (1) An expert’s report must comply with tleguirements set

out in the relevant practice direction.

(2) At the end of an expert’s report there musalstatement that —
(a) the expert understands his duty to the Cour a

(b) he has complied with that duty.

(3) The expert's report must state the substancealbfmaterial
instructions, whether written or oral, on the basfswhich the report

was written.

(4) The instructions referred to in paragraph (3ha# not be
privileged against disclosure but the Court willth@n relation to

those instructions —
(a) order disclosure of any specific document; or

(b) permit any questioning in Court, other than tne party who

instructed the expert,
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unless it is satisfied that there are reasonableugids to consider the
statement of instructions given under paragrapht{3pe inaccurate

or incomplete.
The practice direction t6PR 35provides in paragraph 2:

2.1 An expert's report should be addressed to th&tGnd not to the

party from whom the expert has received his insions.
2.2 An expert's report must:
(1) give details of the expert's qualifications;

(2) give details of any literature or other matdriahich the expert

has relied on in making the report;

(3) contain a statement setting out the substarfcallofacts and
instructions given to the expert which are matet@lthe opinions

expressed in the report or upon which those opsanme based;

(4) make clear which of the facts stated in theorepre within the

expert's own knowledge;

(5) say who carried out any examination, measureémest or
experiment which the expert has used for the repgite the
qualifications of that person, and say whether at the test or

experiment has been carried out under the expsupervision;

(6) where there is a range of opinion on the matealt with in the

report —

(a) summarise the range of opinion, and
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(b) give reasons for his own opinion;
(7) contain a summary of the conclusions reached;

(8) if the expert is not able to give his opiniorthaut qualification,

state the qualification; and

(9) contain a statement that the expert understamdsduty to the

Court, and has complied and will continue to conwith that duty.

2.3 An expert's report must be verified by a statgnof truth as well
as containing the statements required in paragrap®(8) and (9)

above.
2.4 The form of the statement of truth is as follew

| confirm that insofar as the facts stated in mypert are within my
own knowledge | have made clear which they are drxklieve them
to be true, and that the opinions | have expressedresent my true

and complete professional opinion.

2.5 Attention is drawn to rule 32.14 which sets thét consequences
of verifying a document containing a false stateméthout an honest

belief in its truth.

(For information about statements of truth see Pagt and the

practice direction which supplements it.)

The Court can order experts on opposing sides &t moeprepare statements of

the issues on which they agree and which they thsfuith reasons)CPR 35.12
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5.9 Preparation for trial — Part 39

Part 39 of the CPR (which is a sort of bargain letick rules) provides for trial
bundles. Under rul€PR 39.5he Claimant has the job of filing a trial bundile.
must contain the documents set out in a relevattioe direction or Court order.

This must beCPR 39.5(2)

not more than 7 days and not less than 3 days &édfw start of the

trial.

The practice direction paragraph 3.2 says the wadle should include a copy

of:
(1) the claim form and all statements of case,
(2) a case summary and/or chronology where appsatgri
(3) requests for further information and respongethe requests,
(4) all witness statements to be relied on as exade
(5) any witness summaries,

(6) any notices of intention to rely on hearsaydewce under rule

32.2,

(7) any notices of intention to rely on evidencacks as a plan,

photograph etc.) under rule 33.6 which is not —
(a) contained in a witness statement, affidaviexperts report,
(b) being given orally at trial,

(c) hearsay evidence under rule 33.2,
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(8) any medical reports and responses to them,
(9) any experts’ reports and responses to them,
(10) any order giving directions as to the condoicthe trial, and

(11) any other necessary documents.

5.10 Other parts

It is possible to add parties to proceedings ur@R Part 20 There are also
special rules for the representation of childred protected parties (as defined by

the Mental Capacity Act 2005seeCPR Part 21

There are special rules about adding and subsgtuyparties:CPR Part 19

Requests can be made for clarification of a patgse CPR Part 18

6 Bringing a claim

There are 2 methods for issuing a claim form: Undepart 7 entitled “How to
start proceedings — the claim form”, or under part8, entitled “Alternative

procedure for claims”.

6.1 How does the Part 7 procedure (the normal procedupenvork?

Part 7 of the CPR represents the traditional walprofging a claim. It is used
when there is a significant dispute of fact and isneot required to use any other

procedure.

6.1.1 Claim form

The first step is to issue the claim. It is isswdten the Court enters the date on

the form. If serving within the jurisdiction, oneust take the first step to serve it
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within 4 months. Outside of the jurisdiction, ongsho serve it within 6 months.

Either the Court can serve it or the claimant can.

The claim form must have on it a brief statememiudbbhe nature of the claim and

the remedy sought. This assists the Court stdfatalle the case.

A claim form and particulars of claim must state ‘Chancery Business’ if the
claim is one that in the High Court would be assiged to the Chancery

Division: CPR PD7 para. 2.5

6.1.2 Particulars of claim

This is a concise statement of the facts that thienant relies onCPR 16.4(1)
The particulars must appear on the claim form doJo within 14 days of the
claim form being servedCPR 7.4 They must be served within the time for

service of the claim form.

6.1.3 Defence

The Defendant then has to file an acknowledgemesgrvice and a defence. The

Court forms will tell you the deadlines, but theandoe found IrCPR Parts
In a defence, b€PR 16.5he Defendant must:
() In his defence, the defendant must state —

(@) which of the allegations in the particulars oflaim he

denies;

(b) which allegations he is unable to admit or derbut which

he requires the claimant to prove; and

(c) which allegations he admits.
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(2) Where the defendant denies an allegation —
(a) he must state his reasons for doing so; and

(b) if he intends to put forward a different versioof events

from that given by the claimant, he must state bisn version.
(3) A defendant who —
(a) fails to deal with an allegation; but

(b) has set out in his defence the nature of hissean relation

to the issue to which that allegation is relevant,
shall be taken to require that allegation to be ped.

Therefore the practice of ‘not admitting’ an alléga is not permitted by the CPR

and should not be done. What does it really meayway?

A defendant can make a counterclaim. If he dogbeao the Claimant must file a
reply and defence to counterclaim. The Defenceotmterclaim should adhere to

the same criteria as above.

6.1.4 Next: allocation

The next stage is a thing called the allocationstjaenaire. This form asks
guestions about the nature of the case to asgisEdlirt to allocate it to a track.

There are 3 tracks:

» The small claims track: in short for money clainpsta £5,000
» The fast track: for claims too large for the sn@dlims track, but which
are relatively straight forward (up to 1 day) awnd ¢laims up to £15,000

(£25,000 from 6.4.2009). Trial costs on the faathkrare fixed.

King Street Chambers
65-67 King Street — Leicester — LE1 6RP — DX 108&®ester 1
t: 0116 254 7710 —f: 0116 247 0145 <lerks@kingstreetchambers.cenmv: www.kingstreetchambers.com




Cohabitation: law and practice — Richard Adkinson Page 37

= The multi-track: for the rest. Allows for longeiais, more intricate case

management.

You will be asked to give your opinion and to sugjgdirections. It is often

helpful to discuss them with the other side. Incic® most cases should be
allocated to the multi-track and | recommend yowegihat suggestion to the
Court via the form. Only if it is a really simplesue should it be allocated to the

fast track.

The form goes normally before a District Judge askdr who makes directions.

Allocation is usually done without a hearing.

6.1.5 Directions

The usual directions that follow will provide foxpgert evidence, disclosure,

mutual exchange of witness statements and prepariati trial.

6.2 How does the Part 8 procedure (the alternative praadure) work?

Part 8 of the CPR represents the summary styleoaieplure. It is used where

= A party seeks the Court’s decision on a questiomchviis unlikely to
involve a substantial dispute of fact; or

= the rules require a party to use it.

6.2.1 Claim form

The first step is to issue the claim. It is isswdten the Court enters the date on
the form. If serving within the jurisdiction, oneust take the first step to serve it
within 4 months. Outside of the jurisdiction, ongsho serve it within 6 months.

Either the Court can serve it or the claimant can.
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By CPR 8.2where the claimant uses the Part 8 procedure #éa ¢brm must
state —

(a) that Part 8 applies;
(b)
(i) the question which the claimant wants the Coud decide;

or

(i) the remedy which the claimant is seeking anbet legal

basis for the claim to that remedy;

(c) if the claim is being made under an enactmenthat that

enactment is;

As with part 7, a claim form and particulars of clam must state ‘Chancery
Business’ if the claim is one that in the High Courwould be assigned to the

Chancery Division: CPR PD7 para. 2.5

6.2.2 Defence

There is no defence as such. A defendant meredg Aih acknowledgement of

service in which he indicates whether he contést<kim or not.

6.2.3 Evidence
CPR 8.5provides that
» a Claimant must file any written evidence on whichhe intends to rely

when he files his claim form and must be served ahe defendant with

the claim form.
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» A defendant who wishes to rely on written evidencenust file it when
he files his acknowledgment of service. If he doe®, he must also, at
the same time, serve a copy of his evidence on thiber parties.

» If the defendant files and serves evidence, a claamt may, within 14
days of service of the defendant’s evidence on hiriile further written
evidence in reply. If he does so, he must also, hih the same time
limit, serve a copy of his evidence on the other pizes.

» (7) The claimant may rely on the matters set out irhis claim form as
evidence under this rule if the claim form is verifed by a statement of

truth.

Any evidence that is not filed and served may rotdlied on at the hearing of

the claim without permission

6.2.4 Allocation

Cases under the Part 8 procedure are automatmlédlyated to the multi-track,

but can be reallocated if necessary.

6.2.5 Next steps

At the first hearing the Court can either determiine claim or give directions.

Most often it will give directions as to disclosusxpert evidence etc.

6.2.6 Other matters

= A defendant can object to the use of the Part 8quhore when he files his
acknowledgement of service. It does not excuseftfom filing evidence

on which he wishes to rel£PR 8.8
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= The Court may direct that a claim issued under @attall not continue as
a part 8 claim. This is most common when theresgyaificant dispute of
fact: CPR 8.1(3) This can be done at any stage of the proceedings.

= When the claim proceeds under Part 8, the rulesitatb@ contents of

claim forms, defences etc do not apfl}?R 8.9

6.3 Which part to use? Choices, choices...

Under the old rules, claims for resolution of teust land disputes were bought by

originating summons.

CPR 8 PD para. 3.provides that the Part 8 procedure must also bd fs any
claim or application in relation to which an Actoprdes that the claim or
application is brought by originating summons, oraging motion or originating
application. HoweveilTOLATA s.14talks of an application to the Court for an

order.

Therefore itappearsthat Part 8 is the more appropriate procedure.Kfiyahis

rarely an issue because of the Court’s wide powevsuld advise as follows:
You should use the Part 8 procedure unless

= there are going to be significant disputes of factuch as (a) what
happened and (b) whether they give rise to a remedft is easier to
understand a case from a particulars of claim thana witness
statement),

» |ong complex factual allegations,

= numerous and disparate remedies will be sought (e.grders for

rectification of deeds, injunctions etc.)
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7  Settlement

7.1 Mediation and other ADR
Consideration should always be given to mediatiah ADR. It is often cheaper

and allows the parties to reach a result they iw@with. It also allows parties to

‘vent their spleen’.

= An unreasonable failure to mediate when offeredreanlt in an adverse
costs orderHalsey v Milton Keynes NHS Trj2004] EWCA Civ 576.

= A party who mediates but adopts an unreasonablé@oss in the same
position as a party who unreasonably refuses taateedarlton v Strutt

and Parker{2008] EWHC 424 (QB).

Reject an offer to mediate at your peril.

7.2 Offers to settle

7.2.1 Calderbank offers

The Calderbank offer method works as well for civil proceedings tamily

proceedings and the rules and effect are the same.

7.2.2 Part 36 Offers

CPR Part 36provides a self contained code for offers to settiecontains
provisions for making offers, the consequenceseif tacceptance and a failure to

beat an offer.

Contrary to popular belief, an offer purportedly under Part 36 to settle on
the basis of ‘no order for costs’ is not a Part 36ffer as it provides for a costs

outcome different to that which the rules providedor.
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The scope of Part 36
36.1 (1) This Part contains rules about —
(a) offers to settle; and

(b) the consequences where an offer to settle tenra accordance

with this Part.

(2) Nothing in this Part prevents a party making @fer to settle in
whatever way he chooses, but if the offer is naleria accordance
with rule 36.2, it will not have the consequencpsctied in rules

36.10, 36.11 and 36.14.
Form and content of a Part 36 offer

36.2 (1) An offer to settle which is made in acemick with this rule

is called a Part 36 offer.
(2) A Part 36 offer must —
(a) be in writing;

(b) state on its face that it is intended to havwe tconsequences of

Part 36;

(c) specify a period of not less than 21 days withivhich the
defendant will be liable for the claimant's costs accordance with

rule 36.10 if the offer is accepted,

(d) state whether it relates to the whole of thaioh or to part of it or

to an issue that arises in it and if so to whichmpar issue; and

(e) state whether it takes into account any courmdam.
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(3) Rule 36.2(2)(c) does not apply if the offernsade less than 21

days before the start of the trial.
@4)... (5)...
Part 36 offers — general provisions
36.3 (1) In this Part —
(a) the party who makes an offer is the ‘offeror’;
(b) the party to whom an offer is made is the refé& and
(c) ‘the relevant period’ means —

() in the case of an offer made not less than 2dyd before trial, the
period stated under rule 36.2(2)(c) or such longperiod as the

parties agree;

(ii) otherwise, the period up to end of the trial such other period

as the Court has determined.
(2) A Part 36 offer —

(@) may be made at any time, including before ttaraencement of

proceedings; and
(b) may be made in appeal proceedings.

(3) A Part 36 offer which offers to pay or offecsaccept a sum of

money will be treated as inclusive of all interestil —

(a) the date on which the period stated under B88e2(2)(c) expires;

or
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(b) if rule 36.2(3) applies, a date 21 days aftee tate the offer was

made.

(4) A Part 36 offer shall have the consequencesosein this Part
only in relation to the costs of the proceedingsaspect of which it is
made, and not in relation to the costs of any apean the final

decision in those proceedings.

(5) Before expiry of the relevant period, a Part 38fer may be
withdrawn or its terms changed to be less advantage to the

offeree, only if the Court gives permission.

(6) After expiry of the relevant period and providie¢hat the offeree
has not previously served notice of acceptance, titeror may
withdraw the offer or change its terms to be lesdvantageous to the

offeree without the permission of the Court.

(7) The offeror does so by serving written notit¢he withdrawal or

change of terms on the offeree.
Part 36 offers — defendants’ offers

36.4 (1)..., a Part 36 offer by a defendant to pagum of money in

settlement of a claim must be an offer to pay glsisum of money.

(2) But, an offer that includes an offer to pay @llpart of the sum, if
accepted, at a date later than 14 days followirggdhate of acceptance
will not be treated as a Part 36 offer unless tliter@e accepts the

offer.
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Time when a Part 36 offer is made
36.7 (1) A Part 36 offer is made when it is senadthe offeree.

(2) A change in the terms of a Part 36 offer wil éffective when

notice of the change is served on the offeree.
Clarification of a Part 36 offer

36.8 provides a method of clarification. Requestsiibe made within 7 days of

service of the offer.
Acceptance of a Part 36 offer

36.9 (1) A Part 36 offer is accepted by servingtten notice of the

acceptance on the offeror.

(2) Subject to rule 36.9(3), a Part 36 offer maydmeepted at any
time (whether or not the offeree has subsequendgtenra different

offer) unless the offeror serves notice of withdaban the offeree.

(3) The Court's permission is required to acceptaat 36 offer where

@)... (b) ... (c) ...

(d) the trial has started.
(4) Where the Court gives permission under paragrég), unless all
the parties have agreed costs, the Court will makeorder dealing

with costs, and may order that the costs consecpgeset out in rule

36.10 will apply.
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(5) Unless the parties agree, a Part 36 offer mai/be accepted after

the end of the trial but before judgment is handean.
Costs consequences of acceptance of a Part 36 offer

36.10 (1) Subject to paragraph (2) and paragraph(é), where a
Part 36 offer is accepted within the relevant peatithe claimant will
be entitled to the costs of the proceedings uphe tate on which

notice of acceptance was served on the offeror.
(2) Where —

(a) a defendant’s Part 36 offer relates to partyoof the claim;

and

(b) at the time of serving notice of acceptancehiwitthe

relevant period the claimant abandons the balarfdabe claim,

the claimant will be entitled to the costs of thegeedings up to the
date of serving notice of acceptance unless thertCoulers

otherwise.

(3) Costs under paragraphs (1) and (2) of this ni# be assessed on

the standard basis if the amount of costs is noted)
(4) Where —

(a) a Part 36 offer that was made less than 21 dag$ore the

start of trial is accepted; or
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(b) a Part 36 offer is accepted after expiry of thielevant

period,

if the parties do not agree the liability for costthe Court will make

an order as to costs.

(5) Where paragraph (4)(b) applies, unless the Courders

otherwise —

(a) the claimant will be entitled to the costs diet proceedings up to

the date on which the relevant period expired; and

(b) the offeree will be liable for the offeror's sts for the period
from the date of expiry of the relevant period thet date of

acceptance.

(6) The claimant’s costs include any costs incurréddealing with
the defendant’s counterclaim if the Part 36 offetages that it takes

into account the counterclaim.

It is vital to note the consequence of acceptasdtbdt the Defendant will pay the
Claimant’s costs (unless the Court makes a difteceder or the parties agree

otherwise) if a Part 36 offer is accepted. Is thiaat the Defendant intended?

In many cases, a Defendant may prefer to make &alderbank offer; a

Claimant would prefer to make aPart 36 offer.
The effect of acceptance of a Part 36 offer

The effect of a Part 36 offer being accepted istay the claim. The Court can

still enforce the terms however and determine costs
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Other matters

CPR 36.13prohibits disclosure of the order to the trial jedgntil the case is
decided except in cases where the parties agriee mase has been stayed under
the rules or in the case of tender before clainaldb states a Part 36 Offer is

without prejudice except as to costs.
Costs consequences following judgment
36.14 (1) This rule applies where upon judgmentrgientered —

(a) a claimant fails to obtain a judgment more ahtageous

than a defendant’s Part 36 offer; or

(b) judgment against the defendant is at leastambvantageous
to the claimant as the proposals contained in aiolant’'s Part 36

offer.

(2) Subject to paragraph (6), where rule 36.14(0)(@pplies, the
Court will, unless it considers it unjust to do sa@rder that the

defendant is entitled to —

(@) his costs from the date on which the relevanéripd

expired; and
(b) interest on those costs.

(3) Subject to paragraph (6), where rule 36.14(D)(@pplies, the
Court will, unless it considers it unjust to do s@rder that the

claimant is entitled to —
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(@) interest on the whole or part of any sum of nmsn
(excluding interest) awarded at a rate not exceeylini0%
above base rate for some or all of the period staytwith the

date on which the relevant period expired;

(b) his costs on the indemnity basis from the datewhich the

relevant period expired; and

(c) interest on those costs at a rate not exceedl®§o above

base rate.

(4) In considering whether it would be unjust tokeahe orders
referred to in paragraphs (2) and (3) above, theu€avill take into

account all the circumstances of the case including
(a) the terms of any Part 36 offer;

(b) the stage in the proceedings when any Part Bér avas
made, including in particular how long before thi@l started

the offer was made;

(c) the information available to the parties at tiae when the

Part 36 offer was made; and

(d) the conduct of the parties with regard to theirgg or
refusing to give information for the purposes ofl@dmg the

offer to be made or evaluated.

(5) Where the Court awards interest under this rahel also awards
interest on the same sum and for the same peria@ruany other

power, the total rate of interest may not excee% Hbove base rate.
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(6) Paragraphs (2) and (3) of this rule do not apf a Part 36 offer

(a) that has been withdrawn;

(b) that has been changed so that its terms are delvantageous to

the offeree, and the offeree has beaten the lesntaeous offer;

(c) made less than 21 days before trial, unlesCbert has abridged

the relevant period.

The concept of what is meant by ‘more advantagetwas been considered
judicially. In Carver v BAA2008] EWCA Civ 412, [2009] 1 WLR 113, C beat
BAA'’s offer by £51. She had exaggerated her clarended up paying BAA’s
costs from the date when she was last able to atlveip offer. In upholding the
first instance decision, Ward LJ said of the questihow does one decide if an

outcome is more advantageous?”

[31] The answer must, in my judgment, take accairthe modern
approach to litigation. The Civil Procedure Rulemd Part 36 in

particular, encourage both sides to make offersdtile. Compromise
is seen as an object worthy of promotion for compse is better than
contest, both for the litigants concerned, for tBeurt and for the

administration of justice as a whole. Litigationtisie consuming and
it comes at a cost, emotional as well as finandilbse are, therefore,
appropriate factors to take into account in decglimhether the battle

was worth it. Money is not the sole governing ciate.
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8 Costs
The rules as to costs are lengthy and can be coatgdi. The key rules are found

in CPR 44.3

8.1 Court’'s discretion and circumstances to be taken it® account when

exercising its discretion as to costs

(1) The Court has discretion as to —
(a) whether costs are payable by one party to laeot
(b) the amount of those costs; and
(c) when they are to be paid.

(2) If the Court decides to make an order about t0s

(a) the general rule is that the unsuccessful pantyill be

ordered to pay the costs of the successful party; b
(b) the Court may make a different order.
(3) The general rule does not apply to the follayyimoceedings —

(a) proceedings in the Court of Appeal on an agtien or appeal

made in connection with proceedings in the Familidion; or

(b) proceedings in the Court of Appeal from a juegin direction,
decision or order given or made in probate procegdi or family

proceedings.

(4) In deciding what order (if any) to make abowsts, the Court

must have regard to all the circumstances, inclgdin
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(a) the conduct of all the parties;

(b) whether a party has succeeded on part of hée caven if he

has not been wholly successful; and

(c) any payment into Court or admissible offer éttls made by
a party which is drawn to the Court’s attentiondanhich is not

an offer to which costs consequences under Pasppéy.
(5) The conduct of the parties includes —

(a) conduct before, as well as during, the proceegs and in
particular the extent to which the parties followexhy relevant

pre-action protocol;

(b) whether it was reasonable for a party to raiggrsue or

contest a particular allegation or issue;

(c) the manner in which a party has pursued or defked his

case or a particular allegation or issue; and

(d) whether a claimant who has succeeded in hisimain

whole or in part, exaggerated his claim.

(6) The orders which the Court may make under rilis include an

order that a party must pay —
(a) a proportion of another party’s costs;
(b) a stated amount in respect of another partgsts;
(c) costs from or until a certain date only;

(d) costs incurred before proceedings have begun;
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(e) costs relating to particular steps taken ie firoceedings;
(f) costs relating only to a distinct part of theoceedings; and

(9) interest on costs from or until a certain daiecluding a

date before judgment.

(7) Where the Court would otherwise consider makingrder under
paragraph (6)(f), it must instead, if practicableake an order under

paragraph (6)(a) or (c).

(8) Where the Court has ordered a party to pay s;asimay order an

amount to be paid on account before the costs ssessed.

(9) Where a party entitled to costs is also liatdgay costs the Court

may assess the costs which that party is liabjgaioand either —

(a) set off the amount assessed against the antbamarty is

entitled to be paid and direct him to pay any bakxror

(b) delay the issue of a certificate for the costswhich the
party is entitled until he has paid the amount whine is liable

to pay.

8.2 Assessment
If the hearing in an interim hearing and you sdek ¢osts of that hearing, then
you will need a costs schedule as the judge (ifmlagkes a costs’ order in your

favour) will want to assess them there and then.
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At the conclusion of a trial which is on the fastdk or has taken less than one
day, the judge may well want to assess costs and sammary should be

available.

Cases longer than one day or on the multi-trackalysuare adjourned for
assessment. The same is truamy case where the receiving party is in receipt of

legal aid.

Where the paying party is legally aided, then thercwill make a ‘football pools
order i.e. an order undefAccess to Justice Act 1999 s.Imhis prevents a

receiving party enforcing a costs order without@wairt's permission.
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9 Annexe: The pre-action protocol practice directio n — relevant

parts

This is the amended version of the Practice dimadthat accompanies pre-action
protocols and governs the cases that fall outsidareaaction protocol.This

version comes into force on 6.4.200€urrent guidance is in similar terms.

SECTION Il — THE PRINCIPLES GOVERNING THE
CONDUCT OF THE PARTIES IN CASES NOT SUBJECT TO A

PRE-ACTION PROTOCOL
6. OVERVIEW OF PRINCIPLES

6.1 The principles that should govern the conddcthe parties are
that, unless the circumstances make it inappropriaefore starting

proceedings the parties should—

(1) exchange sufficient information about the matbeallow them to
understand each other’s position and make informecisions about

settlement and how to proceed;

(2) make appropriate attempts to resolve the mattiéinout starting
proceedings, and in particular consider the useaaf appropriate

form of ADR in order to do so.

6.2 The parties should act in a reasonable and priipnate manner
in all dealings with one another. In particular,etcosts incurred in
complying should be proportionate to the compleaftthe matter and

any money at stakd@he parties must not use this Practice Direction
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as a tactical device to secure an unfair advantdgeone party or to

generate unnecessary costs.

7. EXCHANGING INFORMATION BEFORE  STARTING

PROCEEDINGS
7.1 Before starting proceedings—

(1) the claimant should set out the details of thmatter in writing by
sending a letter before claim to the defendant. $Hetter before

claim is not the start of proceedings; and

(2) the defendant should give a full written respsm within a
reasonable period, preceded, if appropriate, by aritten

acknowledgment of the letter before claim.

7.2 A ‘reasonable period of time’ will vary depemglion the matter.

As a general guide—

(1) the defendant should send a letter of acknogvieht within 14
days of receipt of the letter before claim (if & hresponse has not

been sent within that period);

(2) where the matter is straightforward, for exampn undisputed

debt, then a full response should normally be mtediwithin 14 days;

(3) where a matter requires the involvement of asuier or other
third party or where there are issues about evidenthen a full

response should normally be provided within 30 days
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(4) where the matter is particularly complex, fotaemple requiring
specialist advice, then a period of longer than @ys may be

appropriate;

(5) a period of longer than 90 days in which toyde a full response

will only be considered reasonable in exceptionadwnstances.

7.3 Annex A sets out detailed guidance on a prei@ttprocedure
that is likely to satisfy the Court in most circuri@mces where no
pre-action protocol applies and where the claimaies not follow

any statutory or other formal pre-action procedure.
7.4 ...
8. ALTERNATIVE DISPUTE RESOLUTION

8.1 Starting proceedings should usually be a stelasi resort, and
proceedings should not normally be started wheetdesnent is still
actively being explored. Although ADR is not corepry, the parties
should consider whether some form of ADR procedhight enable
them to settle the matter without starting procagdi The Court may
require evidence that the parties considered samnm fof ADR (see

paragraph 4.4(3)).

8.2 It is not practicable in this Practice Directido address in detail
how the parties might decide to resolve a mattewelver, some of

the options for resolving a matter without startimgpceedings are—

(1) discussion and negotiation;
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(2) mediation (a form of negotiation with the helpan independent

person or body);

(3) early neutral evaluation (where an independpetson or body,
for example a lawyer or an expert in the subjecteg an opinion on

the merits of a dispute); or

(4) arbitration (where an independent person or pathkes a binding
decision), many types of business are membershidfaion schemes

for resolving disputes with consumers.

8.3 The Legal Services Commission has publishedbakldt on
‘Alternatives to Court’, CLS Direct Information Liet 23
(www.clsdirect.org.uk) which lists a number of angations that
provide alternative dispute resolution services. e TiNational
Mediation Helpline on 0845 603 0809 or at
www.nationalmediationhelpline.com can provide infation about

mediation.

8.4 The parties should continue to consider thesibdgy of reaching
a settlement at all times. This still applies afpeoceedings have been

started, up to and during any trial or final heagin
SECTION IV — REQUIREMENTS THAT APPLY IN ALL CASES
9. SPECIFIC PROVISIONS

9.1 The following requirements (including Annexa@ply in all cases
except where a relevant pre-action protocol corgaiits own

provisions about the topic.
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Disclosure

9.2 Documents provided by one party to another e tcourse of
complying with this Practice Direction or any relamt pre-action
protocol must not be used for any purpose otherrhasolving the

matter, unless the disclosing party agrees in wrii
Information about funding arrangements

9.3 Where a party enters into a funding arrangemeithin the
meaning of rule 43.2(1)(k), that party should imfothe other parties

about this arrangement as soon as possible.

(CPR rule 44.3B(1)(c) provides that a party may remtover certain
additional costs where information about a fundargangement was

not provided.)
Experts

9.4 Where the evidence of an expert is necessaeygarties should
consider how best to minimise expense. Guidance imstructing

experts can be found in Annex C.
Limitation Periods

9.5 There are statutory time limits for startingopeedings (“the
limitation period”). If a claimant starts a claimfeer the limitation
period applicable to that type of claim has expitkd defendant will

be entitled to use that as a defence to the claim.
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9.6 In certain instances compliance may not be pbkesbefore the
expiry of the limitation period. If, for any reasgnproceedings are
started before the parties have complied, they dd@eek to agree to
apply to the Court for an order to stay (i.e. suspk the proceedings

while the parties take steps to comply.
Notifying the Court

9.7 Where proceedings are started the claimant lshetate in the
claim form or the particulars of claim whether thegve complied
with Sections Il and IV of this Practice Directiamr any relevant

protocol.
ANNEX A

Guidance on pre-action procedure where no pre-acfootocol or

other formal pre-action procedure applies
1. General

1.1 This Annex sets out detailed guidance on aaptien procedure
that is likely to satisfy the Court in most circuarees where no pre-
action protocol or other formal pre-action proce@umpplies. It is
intended as a guide for parties, particularly thosathout legal
representation, in straightforward claims that alé&ely to be
disputed. It is not intended to apply to debt ckimhere it is not
disputed that the money is owed and where the aldirfollows a

statutory or other formal pre-action procedure.

2. Claimant’s letter before claim
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2.1 The claimant’s letter should give concise détambout the
matter. This should enable the defendant to undearsl and
investigate the issues without needing to requestrtHer

information. The letter should include—
(1) the claimant’s full name and address;

(2) the basis on which the claim is made (i.e. wthg claimant says

the defendant is liable);
(3) a clear summary of the facts on which the claimbased;
(4) what the claimant wants from the defendant;

(5) if financial loss is claimed, an explanation diow the amount

has been calculated; and

(6) details of any funding arrangement (within theaeaning of rule

43.2(1)(k) of the CPR) that has been entered ingotbe claimant.
2.2 The letter should also—

(1) list the essential documents on which the claim intends to

rely;

(2) set out the form of ADR (if any) that the claent considers the

most suitable and invite the defendant to agredfirs;

(3) state the date by which the claimant considéneasonable for a

full response to be provided by the defendant; and

(4) identify and ask for copies of any relevant dmgents not in the

claimant’s possession and which the claimant wishesee.
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2.3 Unless the defendant is known to be legallyasgmted the letter

should—

(1) refer the defendant to this Practice Directiand in particular
draw attention to paragraph 4 concerning the Casirpowers to
impose sanctions for failure to comply with the &i@e Direction;

and

(2) inform the defendant that ignoring the lettefdre claim may lead
to the claimant starting proceedings and may inseethe defendant’s

liability for costs.
3. Defendant’s acknowledgment of the letter befataim

3.1 Where the defendant is unable to provide a fuliitten response
within 14 days of receipt of the letter before ctaithe defendant

should, instead, provide a written acknowledgmerithin 14 days.
3.2 The acknowledgment—
(1) should state whether an insurer is or may beatved,;

(2) should state the date by which the defendant ifzsurer) will

provide a full written response; and

(3) may request further information to enable theef@ndant to

provide a full response.

3.3 If the date stated under paragraph 3.2(2) ofstiAnnex is longer
than the period stated in the letter before clairthe defendant

should give reasons why a longer period is needed.
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3.4 If the defendant (or insurer) does not proveither a letter of
acknowledgment or full response within 14 days, proteedings are
subsequently started, then the Court is likely omsitder that the

claimant has not complied.

3.5 Where the defendant is unable to provide arégiponse within 14
days of receipt of the letter before claim becabgsedefendant intends

to seek advice then the written acknowledgmentldistate—
(1) that the defendant is seeking advice;
(2) from whom the defendant is seeking advice; and

(3) when the defendant expects to have receiveadcithéce and be in

a position to provide a full response

3.6 A claimant should allow a reasonable periodiofe of up to 14

days for a defendant to obtain advice.

4. Defendant’s full response

4.1 The defendant’s full written response should—
(1) accept the claim in whole or in part; or

(2) state that the claim is not accepted.

4.2 Unless the defendant accepts the whole of tHaint the

response should—

(1) give reasons why the claim is not acceptedntdging which
facts and which parts of the claim (if any) are amated and which

are disputed, and the basis of that dispute;

King Street Chambers
65-67 King Street — Leicester — LE1 6RP — DX 108&®ester 1
t: 0116 254 7710 —f: 0116 247 0145 <lerks@kingstreetchambers.cenmv: www.kingstreetchambers.com




Cohabitation: law and practice — Richard Adkinson Page 64

(2) state whether the defendant intends to make aurderclaim
against the claimant (and, if so, provide informat equivalent to a

claimant’s letter before claim);

(3) state whether the defendant alleges that tharolant was wholly
or partly to blame for the problem that led to thlikspute and, if so,

summarise the facts relied on;

(4) state whether the defendant agrees to the ckmt's proposals
for ADR and if not, state why not and suggest ateahative form of

ADR (or state why none is considered appropriate);

(5) list the essential documents on which the defant intends to

rely;

(6) enclose copies of documents requested by trement, or

explain why they will not be provided; and

(7) identify and ask for copies of any further relant documents,
not in the defendant’s possession and which theahefant wishes to

See.

4.3 If the defendant (or insurer) does not provaldull response
within the period stated in the claimant’s lettegftwre claim (or any
longer period stated in the defendant’s letter ckrmowledgment), and
a claim is subsequently started, then the Coutikily to consider

that the claimant has complied.

4.4 If the claimant starts proceedings before amgkr period stated

in the defendant’s letter of acknowledgment, therCwill consider
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whether or not the longer period requested by tleéendant was

reasonable.

5. Claimant’s reply

5.1 The claimant should provide the documents resigel by the
defendant within as short a period of time as isapticable or

explain in writing why the documents will not be gvided.

5.2 If the defendant has made a counterclaim thaiotant should
provide information equivalent to the defendant’slf response (see

paragraphs 4.1 to 4.3 above).
6. Taking Stock

6.1 In following the above procedure, the partiab mave a genuine
opportunity to resolve the matter without needimgtart proceedings.
At the very least, it should be possible to esshbivhat issues remain
outstanding so as to narrow the scope of the priogs and

therefore limit potential costs.

6.2 If having completed the procedure the mattes m@t been
resolved then the parties should undertake a furtegiew of their

respective positions to see if proceedings cahbsibvoided.

ANNEX C

Guidance on instructing experts
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1. The CPR contain extensive provisions whichtgtraontrol the use
of experts both before and after proceedings awrtet. These

provisions are contained in—
(1) CPR Part 35;
(2) the Practice Direction supplementing Part 3hga

(3) the Protocol for the “Instruction of Experts tpve Evidence in

Civil Claims” which is annexed to that Practice Bation.
2. Parties should be aware that once proceedinge lieeen started—

(1) expert evidence may not be used in Court withioel permission

of the Court;

(2) a party who instructs an expert will not neaegg be able to

recover the cost from another party; and

(3) it is the duty of an expert to help the Counttbe matters within
the expert’'s scope of expertise and this duty adesrany obligation

to the person instructing or paying the expert.

3. Many matters can and should be resolved witlibat need for
advice or evidence from an expert. If an expernigeded, the parties
should consider how best to minimise the expensexXample by

agreeing to instruct—

(1) a single joint expert (i.e. engaged and paiohilg by the parties

whether instructed jointly or separately); or
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(2) an agreed expert (i.e. the parties agree theniiy of the expert

but only one party instructs the expert and pagsekpert’s costs).

4. If the parties do not agree that the nominatafna single joint
expert is appropriate, then the party seeking tkigeet evidence (the
first party) should give the other party (the sedquarty) a list of one
or more experts in the relevant field of expertideom the first party

would like to instruct.

5. Within 14 days of receipt of the list of expettie second party may
indicate in writing an objection to one or moretbé experts listed. If
there remains on the list one or more experts wigcagceptable, then

the first party should instruct an expert from tise.

6. If the second party objects to all the listeghazxs, the first party
may then instruct an expert of the first party’snoehoice. Both
parties should bear in mind that if proceedings atarted the Court
will consider whether a party has acted reasonakhen instructing

(or rejecting) an expert.
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10 Annexe: flow chart of the process

Follow the pre-action protocol practige
direction: section 4, page 6 and section
0, page 55.

Always think mediation,

ADR (see section 7, page 41)

v and offers to settle (sectior

Decide which Court? Section 2 page|2

7.2 page 41)

Part 7 Which procedure? Part Part 8 O
or Part 8? Section 6,
page 34, section 6.3 page
v 4Q. v
Claim form and Claim form and
particulars of claim: claimant’s evidence
section 6.1.1 and 6.1.p section 6.2.1, section
page35 6.2.2 page38
A 4 A 4
Defence and counterclaim: section Acknowledgement of service and
6.1.3 page 35 defendant’s evidence: section 6.3.2

page 38

A 4

f

Reply and defence to counterclaim
necessary.

A 4
Claimant’s evidence in reply: sectign

6.2.3 page 38

A 4

Allocation  questionnaire:  section
6.1.4, page 36.

A 4
Directions: comply with them:

= Disclosure: section 5.6, page
A 4

Directions: comply with them: 16. :
= Witness statements: sectign

= Disclosure: section 5.6, page 5.7, page 19,

16 = Expert evidence: section 5.8,
= Witness statements: sectign page 26

5.7, page 19,
= Expert evidence: section 5.8, >

page 26 !
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!

Prepare for trial: section 5.9 page 33

TRIAL!

A 4
Costs etc. section 8, page 51.
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