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Cohabitation — Law and Practice

Part | - Law

By Richard Adkinson

Barrister at King Street Chambers, Leicester

The law will not enforce an immoral promise, such a promise

between a man and a woman to live together witheurtg married...

Fender v St John-Mildmgy938] AC 1 per Lord Wright.

1 Introduction

The law governing cohabitation property disputes aplies equally to married

couples and disputes involving third parties.

However if it is a matrimonial/civil partnership di spute with no third parties

or insolvency, stick to matrimonial/civil partnership law!

It is often thought that this area of law only aeglto people who live together as
husband and wife or civil partners but who are matried. It does not. The law
covers all relationships of that kind. However hessa of the wide discretions
available to the divorce courts in thvatrimonial Causes Act 1973 Part (br

Civil Partnership Act 2004 s.72 and scl), B is an area not often visited within
matrimonial proceedings. However, occasionally anest have recourse to the

principles of trusts of land.
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1.1 When this area of law is relevant?

Thus this area of law becomes relevant to resakutkes of the following kind:

= Between man and woman (or a same sex couple) whagihnot
married (or in a civil partnership) lived togethes man and wife (or

civil partners);

=  Where siblings owned the property (e.g. mothersong brothers etc.):
see e.g.Adekunle and others v Ritchigugust 24, 2007 per HHJ

Behrens QC at Leeds County Court;

= Where a third party claims that he has a beneficidrest in the
property (e.g. husband and wife buy house with 'wifmother,

determining mother’s share would invoke these mpies);
= Where a third party claims he owns the propertyigiot;

= Where a husband or wife has been declared bankbggtiuse the
trustee in bankruptcy owns the bankrupt's bendficigerest (subject
to the conditions imposed 3/283A Insolvency Act 1986this is a

topic in its own right so if bankruptcy is possibeware);
= Where a mortgagee, chargee or someone of a likeqros claiming

a right in or over a spouse’s beneficial interest.

1.2 What these notes do not cover?

These notes do not cover

= A situation where a co-owner is about to be dedldankrupt or a petition

for his bankruptcy has been presented,;
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= Applications for the benefit of children under tBaildren Act 1989 s.15
and sch. 1

= Taxation of and benefits for cohabitants;

= The drafting of a cohabitation agreement, pre-rliptr post-nuptial
agreement;

= Non-molestation orders and occupation orders utiteFamily Law Act
19960r orders under therotection from Harassment Act 1997

» Cohabitants who are tenants under a tenancy grameer theHousing

Actsor theRent Acts
If there is a bankruptcy on the horizon, tread cardully.

Where the co-habitants are tenants under thélousing Acts or the Rent Acts,
then act quickly to prevent termination of the tenancy. If the tenancy ends it

cannot be revived.

1.3 The most fundamental question

The most fundamental question is:
“Is it really a dispute about co-ownership?”

It is often assumed that because there is oftamayf feeling to the case, that the
key issue is who is entitled to what share of armgperty. However is that the

case?

For example: Algernon and Barbarella may have leerrelationship and owned
jointly in law and equity Castle Coch (in South W&l It may be that they agree
that they have a 50% share each. However, DonabéBella’s father) may have

lent between them £25,000 for a deposit and tofpathe damp proofing in the
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cellar. He wants it back, preferably from the pext®of sale. No-one intended he
should own a share in the property. Is his claiob@wnership dispute? He did

make a contribution to the property after all.

No. His claim is a classic claim in debt for a Ids made. This area of law will

not assist.

2 Arefresher of ownership

Property is owned in both law and equity. It is theequitable ownership that

is fundamental, though the legal ownership is thetarting point.
The key to cohabitation disputes is to establigh libneficial interest, which is

also referred to as the equitable interest.

2.1 Some basic principles

When starting on an enquiry, it is important to esnter 3 things:

Property can be owned as tenants in common olraggmants.

= In law one can only ever own property as joint téeas.36 Law of

Property Act 192%LPA 1925;

= Equity follows the lawStack v Dowdef2007] UKHL 17 [2007] 2 AC
432 — so joint legal owners leads to a presumptiojoint beneficial

ownership between those legal owners;

= Equity however allows the equitable estate (i.e.ldbneficial interest)
to be held as tenants in common (in equal sharesth@rwise). He
who asserts that the legal title does not refleetequitable title bears

the burden of proofStack v Dowden
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2.2 What is the difference between a joint tenancy anda tenancy in

common?

The crucial difference between a tenancy in commuath a joint tenancy is the
right of survivorship. If A and B are in joint temey, then if A dies B takes all,
irrespective of his will or the law of administrati. If A and B are tenants in

common however and A dies, then his share becoarésihis estate.

Therefore a former cohabitant may wish to consedely on whether he wishes to

sever any joint tenancy.

2.2.1 How can a joint tenancy be severed?

A joint tenancy in law cannot be severed36 LPA 1925In equity it can be

severed by any of the following:
* By notice in writing to the other joint tenangs36(2)LPA 1925
And according taVilliam v Hensmar(1861) 1 J & H 546 and Page Wood V-C:

= By doing an act operating on his own share (e.gtgaging or charging
his share, selling his share or executing a fraardumnortgage purporting
to be in the name of all beneficial ownefar¢t National Securities v
Hegarty[1985] QB 850));

» By mutual agreement;

= By a course of dealing sufficient to intimate timeerest is severed (e.g.
mutual wills);

= By the act of a third party (e.g. bankruptcy, clwggrder against one co-
owner, a charge under the legal aid provisions);

= By acquisition of another estate in land,;
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= By killing a co-owner (this covers murder, manslaiggy and assisted

suicide: but se€orfeiture Act 1982n cases other than murder).

3 Working out the beneficial interests

While the law says a declaration of trust of landi(e. a document setting out
who owns the beneficial interest and how they owrt)ishould be in writing,

unwritten trusts are in fact possible and very comron.

3.1 Trusts to be in manifest and proved in writing...

The rule is that all trusts of land must be manigesd proved by some writing
signed by some person able to declare such s153(1) LPA 1925This includes

freehold and leasehold land.

Note the trust itself need not be in writing, mgréhat there be some signed
acknowledgement or declaration in existence, eghe recital of a deed or a
letter. However the writing must show what the terof the trust are. These

recitals or letters need not be contemporaneoustivi declaration of trust.

3.2 ... but not necessarily

This however does not affect the creation or opmradf implied resulting or

constructive trustss.53(2) LPA 1925

Nor can the statute be used to shield a fraudStiekland v Arlidgg1804) 9 Yes

516.

As to implied resulting or constructive trusts, seetion] below.
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4 The express trust

4.1 The words

If there is a written expressed trust which compreknsively declares
beneficial interests, then it is conclusive for aliime in the absence of fraud or
mistake: seeGoodman v Gallant [1986] Fam 106 CA andPettit v Pettit [1970]

AC 777 per Lord Upjohn; Goodman approved obiter by Stack v Dowden.

You will find an express trust on the conveyancinglocuments, particularly

the TR1 or AP1 and these should always be sought mediately.

An express trust may be a lengthy document or § b®simply a cross in the
box on the TR1 or AP1 (currently box 11). The destian need not be lengthy or

in any special form of words. Examples include

» The transferees declare that they hold the propentyrust for themselves
as beneficial joint tenantsr tenants in common in equal shaete
» The transferee declares that he holds the propamtyrust for himself and

Miss X as beneficial joint tenants

The express trust or agreement must be for the redation of interests in the
land or personalty (if it covers that also) and mus not govern sexual
relations, otherwise it will be void on public polcy grounds: Sutton v Mishcon

de Reya and Gawor [2004] 1 FLR 837.
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4.2 Receipt of capital monies

Provisions on the land register about who can givealid receipts for capital
monies arising on sale are not evidence of bene&tijoint tenancy and are

unlikely to be evidence of beneficial tenancy in ecomon.

4.2.1 Beneficial joint tenancy

The following words daot evidence a declaration of a beneficial joint teryanc

The Purchasers declare that the survivor of themanitled to give a
valid receipt for capital monies arising from a psition of all or

part of the property

This is because the declaration is not inconsisteth two or more people
owning the property on behalf of a third pattjuntinford v Hobbg§1993] 1 FLR

736 CA approveabiter in Stack v Dowden

4.2.2 Beneficial tenancy in common

It is my opinion that a declaration that

The Purchasers declare that the survivor of thenotsentitled to give
a valid receipt for capital monies arising from sjgosition of all or

part of the property
do not evidencea declaration of a beneficial tenancy in common

This is becauséaw of Property Act 1925 s.27(8pys the payments of capital
monies shall be made only trustees or a trust catipm except in certain
circumstances. The exemptions are beneficial jdemants and personal

representatives of a deceased sole proprietor. t#awethe filed TR1 was in fact
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silent on whether they are beneficial joint tenait®! Land Registry enter the
above restriction automatically under tbhend Registration Act 2002 s.44(@nd
Land Registration Rules 2003 r.95(2)(&herefore the restriction could appear
simply because the appropriate box has not be&edidt is impossible to see
how the operation of a procedural rule could sergr beneficial joint tenancy

and/or create tenancy in common..

The first step therefore is to look at the TR1 andbtain the conveyancing file
if possible. Even if the TR1 is silent, the file ma be useful to show the

parties’ common intention (see later).

4.3 Variation/discharge of an express trust

An express trust can be varied. Like the creatioanoexpress trust, the variation
it should be manifest and proved by some writigned by some person able to
vary the original trusts. The new trust will theovgrn the relationship. Only with
the consent of the interested parties can the &mdtbeneficial interests arising

under it be change@owcher v Cowchdil972] 1 All ER 943

4.4 Setting aside/avoiding an express trust?

If there is an express trust there is little thah de done to get out of it. The

following mayprovide an escape route.

4.4.1 Undue influence

This is an equitable remedy which, if made outwadl the court to void the trust

deed. It is a type of fraud.
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Undue influence is designed to protect a party fromhis weakness and not
from his inability to comprehend: Lord Hobhouse at[111] in Royal Bank of

Scotland v Etridge [2001] UKHL 44, [2002] 2 AC 773

Etridge is the key modern case and the following is takemfLord Nicholls

speech.
There are 2 types undue influence:
Actual undue influence

In actual undue influence, the influencing partyrssly does something which
overbears the other’s will. It overlaps with thencept of duress. An example
might be a threat of violence. A person alleginguakc undue influence must

prove it.
Presumed undue influence
In this category, a person alleging undue influemecest prove

1. their relationship was such that he placed trudt@mfidence in the other
in relation to the management of his financial ia$fsand

2. there is a transaction which calls for an explamati

If he can prove those 2 elements, the other pemsast provide an explanation

that shows there was, in fact, no undue influence.
“trust and confidence”

Lord Nicholls said that trust and confidence is adixed test. It includes reliance,

exploitation of a vulnerable person, dependenazratancy, domination, control.
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In certain relationships, the first limb (i.e. thedationship) is presumed to be one
of trust and confidence. It includes parent andd¢hirustee and beneficiary,
solicitor and client, medical advisor and patidhtdloes not include husband and
wife. By analogy it does not include cohabitantswhs once suggested that
engaged couples fell into this categoRe(Lloyds Bank Ltf1931] 1 Ch 289 at
302). It is unlikely that this is still the caseorid Nicholls did not cite it as such a

relationship and it does not sit easy with the nnoaeorld.
Third Parties

If the other party to a transaction has constreckivowledge that a third party has
exerted actual or presumed undue influence, therhind party is bound by that

undue influence:
Defences

As it is an equitable remedy, the equitable maxapply. Defences of laches,

acquiescence and affirmation apply.

Though relevant to the question of whether thers wadue influence, it is not an
absolute defence to show that the unduly influenuady received independent
legal advice, thought up the idea or understoodt wha was doing or intended to

do it.

4.4.2 Unconscionable bargain

This equitable remedy protects a weak party from anoppressive bargain
where the other side has knowingly taken advantagét is very difficult to

prove.
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This is very similar to undue influence. The keyimigon comes fromlrvani v

Irvani [2000] 1 Lloyds Report 412 at 423

The doctrine of unconscionable bargain seems ttinbiged in three
ways:
(1) The first is that the bargain must be oppresso/the complainant

in overall terms;

(2) The second is that it may only apply when tbmmaint was

suffering from certain types of bargaining weakness

(3) And the third that the other party must haveedanconscionably

in the sense of having knowingly taken advantaglkeeo€omplainant
Bargaining weakness

This might be a lack of capacity, but can alsoudel mental decline, eccentric
behaviour which mean that an objective observerlavguestion the judgment

and understanding of that pergQatb v Hussaifi2005] EWHC (Ch) 157

The court will not interfere because of regret,liglness or unreasonableness.
There needs to be some moral reprehension and sooomscientious abuse of

power.

The same defences as to undue influence applydonscionable bargain.

4.4.3 Setting aside gifts

In Re Beaney1978] 2 All ER 595, the High Court held that theegtion was

whether the person concerned is capable of undelisg what he does by
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executing the deed in question when its genergdgrtihas been fully explained

to him.

4.4.4 Mistake

This comes in 2 relevant types: common mistakeuanildteral mistake
Common mistake

This applies to those situations where the pattigge entered into a written

agreement mistakenly believing that it represdmg fagreement.

Before the court will consider rectification, a paseeking rectification must
establish a continuing intention, common to eadtypeelating to some aspect or
provision of the agreement. As a general rule timeost also be some outward
expression of accordoscelyne v Nissdii970] 2 QB 86, though in one (possibly
exceptional case) convincing proof was enoughce v Rutland House Textiles

Ltd The Times, 11 January 2000.
Examples

= Property conveyed into joint names in law and gquit had put in more
money. W entitled to equal share as beneficialtj@nancy under trust:
Wilson v Wilsorj1963] 1 WLR 601.

= Hand W married in 1936. H purchase property BlaokaAfterwards X
transferred to H and W interest in leasehold andin@ss for sum of
£2,000. The money was provided by sale of Blackadrand W declared
beneficial joint tenants. Could not go behind tré&t John’s Assignment

Trusts: Niven v Nive[i1970] 2 All ER 210.
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= D wished to buy property. D unable to secure Idmther B joined on
application. Declared beneficial joint tenants. Niate intention of the
parties. B joined merely to obtain loan. D and Bl diot understand

declaration. Rectification grantedilson v Wilsorj1969] 3 All ER 945.
Unilateral mistake
This is a species of equitable estoppel. The esseatjuirements are:

= A erroneously believed documents sought to befiredtcontained (or did
not contain) a particular provision,

= B was aware of inclusion or omission and of A’s take,

* B has omitted to draw attention of mistake to A,

=  The mistake must be one calculated to benefit B.
SeeThomas Bates v Wyndham'’s (Lingerie) [1t8181] 1 WLR 505.

Proving B’s awareness requires either actual kndgée or constructive

knowledge. It is very difficult to do.

It is an equitable remedy so the usual equitabiendes apply.

4.45 Non est factum

A person pleads this defence if he says that tloeirdent he executed is not his
deed, i.e. his mind did not coincide with what lefidved he was doing. It applies

to the following circumstances:

» A plea that the signature is not mine: i.e. forgery
= The person is illiterate, blind or lacking in unskanding such that they

really did not consent.
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» The complainant thought that the document was fonastéially different to
the documents he signed. This is very difficuliesiablish. If the person
failed to read it before signing when able to doosoignored it, for
example, then this remedy will not avail him be@atise courts will not
protect people from their own carelessnesaunders v Anglia Building

Society[1971] AC 1004.

5 Implied trusts

5.1 What is an implied resulting or constructive trust?

The terms ‘resulting trust’ and ‘constructive trust’ have been used in
different ways over the years, particularly the pas 40 years leading to
confusion and inconsistency in terminology. What filows is the author’s

attempt to try to make the situation clear. It is lased on the approaches and
terminology used in recent cases, especialffack v Dowden. Beware old cases
which may use the terms differently and older lawyes who may be confusing

the two!

5.1.1 Resulting trust

In short: a resulting trust is one where what you gt out is in proportion to

what you put in.

So if A and B own a property and A puts in 10% lo¢ fpurchase price (and
assuming it was not a loan or gift), A will get kakd% of the beneficial interest.
Resulting trusts are relatively common where thegecommercial element to the
relationship:Stack v Dowdemer Lord Walker, alsdMalayan Credit Limited v

Jack Chia MPH1986] AC 549.
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In short: a constructive trust is where A and B getwhat they commonly
intended which may or may not reflect the amounts hHey physically
contributed. The court attempts to construct the tust from the

circumstances of the case.

Therefore if A and B agreed that, while A would [@#¢6 and B 40%, they would
both have equal shares, and in reliance on thattBigr 40% in, then there would

be a constructive trust in B’s favour of 50% of teneficial interest

The word ‘implied’ appears to have no separate Ingatt seems the draftsmen

wanted to make it clear that these trusts do nsé @m writing.

5.2 What is the starting point?

As discussed in paragraph 2.1 above, the startng s that equity follows the
law. Therefore if Albert and Brenda are the joerydl owners, they are presumed

to be the joint beneficial owners.

If follows that if Caligula is the sole legal owntren, notwithstanding that he
cohabits with Desdemona, there is a presumption @eligula is the sole

beneficial owner.

It is for the person who seeks to show that the egable ownership differs
from the legal ownership to prove it on balance ofrobabilities: Stack v

Dowden.

It is a heavy burden, particularly if the party is suggesting that, though they
are joint legal owners, they are beneficially tenais in common in unequal

shares (seé&tack v Dowden).
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5.3 The legal test

5.3.1 Background

The law can be traced back to the two seminal cafséee late 60sPettit v Pettit
and Gissing v Gissing1971] AC 886. These acknowledged that it was [obssi

for a non-owning cohabitant to have a beneficigdnest in a property.

After that, the law moved forward slowly. Regrettalthe courts gave many
inconsistent decisions about whether a resultingomstructive trust existed and

what had to be proved to establish a trust.

This was clarified in the case bfoyds Bank v Ross§t990] 1 AC 107. In this

case Mr Rosset (H) held the property in his solmenaHe charged it to Lloyds
Bank (L) to repay his overdraft. L commenced posisesproceedings against H
and Mrs Rosset (W). W claimed a beneficial inter®gtclaimed there was an
express common intention that she should have r@ shhis was rejected on the
facts. Her claim to have contributed to the reniovest was also rejected on the

facts.

Lord Bridge delivered the only reasoned opiniore (dthers simply agreed with

him). In what was strictlpbiter, Lord Bridge said

The first and fundamental question which must asnag resolved is
whether, independently of any inference to be driram the conduct
of the parties in the course of sharing the househeir home and
managing their joint affairs, there has at any tipréor to acquisition,

or exceptionally at some later date, been any agesd, arrangement

or understanding reached between them that the gutpps to be
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shared beneficially. The finding of an agreemenaoangement to
share in this sense can only, | think, be base@wdence of express
discussions between the partners, however impgrfeemembered
and however imprecise their terms may have beene @rfinding to
this effect is made it will only be necessary fa partner asserting a
claim to a beneficial interest against the partretitled to the legal
estate to show that he or she has acted to hiseordetriment or
significantly altered his or her position in relie@ on the agreement

in order to give rise to a constructive trust ooprietary estoppel.

In sharp contrast with this situation is the venyfetent one where
there is no evidence to support a finding of aneagnent or
arrangement to share, however reasonable it migivehbeen for the
parties to reach such an arrangement if they haglied their minds
to the question, and where the court must relyrelgtion the conduct
of the parties both as the basis from which to ririe common
intention to share the property beneficially andths conduct relied
on to give rise to a constructive trust. In thiduation direct

contributions to the purchase price by the partw#io is not the legal
owner, whether initially or by payment of mortgagstalments, will

readily justify the inference necessary to the togaof a constructive
trust. But, as | read the authorities, it is at $eaxtremely doubtful

whether anything less will do.
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It is important to remember (as we shall see) Radsetoncerned the case where
there was only one legal owner but, on the wifeiseg more than one beneficial

owner.

Over time, Lord Bridge’s dictum was taken as a guidt only how to determine

if there were an interest but also how to quantify

In short 2 views emerged over time: one that urlesgarties had agreed the size
of their shares, then on establishing an interdsd, trustees would hold on
resulting trust, the other that one had to lookhatfull circumstances of the case
and if that did not answer the problem then ‘eqbig&yng equality’ the beneficial

interest was divided equally.

There was a significant clarification of the law @xley v Hiscoc2005] Fam

211 by Chadwick LJ. This was a case of one legalesvand more than one
beneficial owner (a typical case). His Lordshipriea out a thorough analysis of
the case law. He concluded that the court's apprahould be to treat it as a

constructive trust. He said

[68] | have referred, in the immediately precedipgragraphs, to
"cases of this nature". By that, | mean cases itclithe common
features are: (i) the property is bought as a hdrea couple who,
although not married, intend to live together asnmand wife; (ii)
each of them makes some financial contributiorhéopurchase; (iii)
the property is purchased in the sole name of dniéem; and (iv)
there is no express declaration of trust. In thegeumstances the

first question is whether there is evidence fromctvho infer a
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common intention, communicated by each to the pthat each shall
have a beneficial share in the property. In manghscases of which
the present is an example there will have been sdiseussion
between the parties at the time of the purchaselwprovides the
answer to that question. Those are cases withinfitts¢ of Lord
Bridge's categories ihloyds Bank Plc v Rosseln other cases where
the evidence is that the matter was not discussadl an affirmative
answer will readily be inferred from the fact theich has made a
financial contribution. Those are cases within Ld3ddge's second
category. And, if the answer to the first questi®ihat there was a
common intention, communicated to each other,¢hah should have
a beneficial share in the property, then the pavtyo does not become
the legal owner will be held to have acted to hidher detriment in
making a financial contribution to the purchase rgliance on the

common intention.

[69] In those circumstances, the second questiobetanswered in
cases of this nature is "what is the extent of ghdies' respective
beneficial interests in the property?" Again, inmgasuch cases, the
answer will be provided by evidence of what theg sad did at the
time of the acquisition. But, in a case where therao evidence of
any discussion between them as to the amount shére which each
was to have — and even in a case where the evidenicat there was
no discussion on that point — the question stifjuiees an answer. It

must now be accepted that (at least in this Cound &elow) the
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answer is that each is entitled to that share whiah court considers
fair having regard to the whole course of dealingtvieeen them in
relation to the property. And, in that context, é€tiwhole course of
dealing between them in relation to the propertyitludes the
arrangements which they make from time to timerdieroto meet the
outgoings (for example, mortgage contributions, remiu tax and

utilities, repairs, insurance and housekeeping)ahithave to be met if

they are to live in the property as their home.

SinceRossetDeputy High Court Judge Nicholas Mostyn QQ.anFoe v Le Foe
and Woolwich[2001] 2 FLR 970 has held that an indirect contiifiu to the
mortgage could be enough. He dealt with the caserayhbecause of W'’s
contributions to household expenses, H was abdéfood the mortgage. However
this has been heavily criticised. It may fer incuriamalthough it sits relatively
easily with Gissing Pettit and obiter observations inStackand Abbott (as to

which see below).

The latest major case wa&sack v DowdenThis concerned a dispute between two
people who were not married but were joint legahekg. D and S had purchased
the house in their joint names using the then oairf@nd registry form, which
contained no declaration of trust. The purchase fiwsaded by the sale of their
previous property, which had been in D's sole ngitus, savings in D's name, and
a mortgage held in both names. S paid the mortgatgeest and endowment
policy premiums, while together they paid off thegpital, with D contributing a
greater proportion. When they bought the housend®&had been cohabiting for

18 years and had four children. Nearly all aspettheir respective finances had
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been kept separate. 9 years after purchasing thsehoheir relationship broke
down and they agreed a court order that excludédrs the house and required
D to pay S for the cost of his alternative accomatiosh. The House of Lords
held that the property should be divided 60%/40% s favour. The fact that D

and S had lived together for such a long time aaudi ¢hildren together, yet had
kept their affairs rigidly separate, was strongjigicative that they did not intend
their shares, even in the property that was puat tinéir joint names, to be equal,

and D had made good her case for a higher share.
Baroness Hale (with whom all others agreed onphbist) said

[63] We are not in this case concerned with thestfihurdle
[establishing a beneficial interest under Lord Bat test inRossdt
There is undoubtedly an argument for saying ... thatobservations,
which were strictly obiter dicta, of Lord Bridge darwich inLloyd's
Bank plc v Rossehave set that hurdle rather too high in certain
respects. But that does not concern us now. lommnon ground that
a conveyance into joint names is sufficient, atsiem the vast
majority of cases, to surmount the first hurdle.eThuestion is
whether, that hurdle surmounted, the approach t@ngfication

should be the same. ...

And on the issue of quantifying the beneficial ret#, Baroness Hale

said:

[68] The burden will therefore be on the personksag to show that

the parties did intend their beneficial interests lie different from
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their legal interests, and in what way. This is adiask to be lightly
embarked upon. In family disputes, strong feeliagsaroused when
couples split up. These often lead the partiesebiby but mistakenly,
to reinterpret the past in self-exculpatory or vefd terms. They also
lead people to spend far more on the legal bakténtis warranted by
the sums actually at stake. A full examinationhef fiacts is likely to
involve disproportionate costs. In joint names caseas also unlikely
to lead to a different result unless the facts gy unusual. Nor may
disputes be confined to the parties themselveglPadth an interest
in the deceased's estate may well wish to asseitt lle had a
beneficial tenancy in common. It cannot be the ctheg all the

hundreds of thousands, if not millions, of transferto joint names
using the old forms are vulnerable to challengdhea courts simply
because it is likely that the owners contributecequrally to their

purchase.

[69] In law, "context is everything” and the domestontext is very
different from the commercial world. Each case wilin on its own
facts. Many more factors than financial contribuisomay be relevant

to divining the parties' true intentions

» Lord Walker observed
¢ constructive trusts are the relevant analysis tpet: Lord Walker
at [31];
¢ the resulting trust might be useful if the relasbip was both

emotional and commercial: per Lord Walker at [35].
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The last case of note &bbott v Abbot{2007] UKPC 53 [2008] 1 FLR 1451.
They were husband and wife. H was the sole legaleowl here was no issue that
W did not have a beneficial interest. The issue thagjuantification. In this case

the board’s opinion was also delivered by Baromtae. She said

[6] Lord Walker, Lord Hoffmann and Lord Hope of @yhead all

agreed with my own opinion, in which | summed tla¢ten up thus at
para [60]:
The law[as set out irLloyds Bank v Rosdehas indeed moved
on in response to changing social and economic itiong. The
search is to ascertain the parties’ shared intemio actual,
inferred or imputed, with respect to the propentythe light of

their whole course of conduct in relation to it.

The House also approved a passage from the Law Gsmioms
discussion paper on Sharing Homes (2002) Law Con2Rg) para

4.27):

If the question really is one of the parties’ ‘coommintention’,

we believe that there is much to be said for adgptwvhat has
been called a ‘holistic approach’ to quantificatiomndertaking
a survey of the whole course of dealing betweermpénges and
taking account of all conduct which throws light ke question

what shares were intended.

5.3.2 Conclusions

Therefore the current situation appears to be that
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= Constructive trusts are the appropriate tool falygsis except where there
is a commercial element.

» In relation to a party who is not a legal ownereassg a beneficial interes
the test is still that set out iRossetand Oxley While Stackand Abbott
suggest the test iRossetis set too high, those observations abter.
However it is highly likely that in the near futuf@bsent statutory reform)
this test will soon be re-cast.

= When however the party asserting a beneficial @sters also a legal
owner, it is almost inevitable that that party vadve an interest.

= Under constructive trust principles, once one tstabdished that a party
has an interest, the quantification of that interéspends on all the
circumstances of the case.

» In the case of joint tenancies, it is most likdlg split will be equal shares.
In summary

= Constructive trust
= Still same test for parties who are not legal owner
= Joint legal owners will almost certainly have a begficial interest that

will be equal shares.

5.4 How to establish a beneficial interest under a trus

It is therefore relevant to look at how someone ganabout establishing a

beneficial interest.
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5.4.1 Stage 1: is the party claiming an interest a legaher?

Yes? If so then, absent some special circumstances, movwe5.4.6 Stage

3: Establishing the size of the shatedow.

No? Move onto stage 2.

5.4.2 Stage 2: If the party claiming an interest is notegal owner, can he

establish a common intention that he should haskease?

The test to establish is a non-legal owner has aaske is

= Did the parties come to some agreement, arrangemerar
understanding as to ownership, no matter how imprese its

terms or imperfectly remembered?

= If yes, then did they act to their detriment in sone way in
reliance on that agreement? A financial contribution to the

purchase price is the obvious example.

» If no to either, did the party seeking to assert ashare make a

direct financial contribution to the purchase price?

5.4.3 Examples where one relied on discussions of shares

It will be immediately appreciated that answerinige tfirst 2 questions
affirmatively is nigh on impossible as few couplesy a house together and

discuss such tedious things an ownership of baakfiterests. Example

 Hand W held property. They were divorcing. H’'s neartner A, said she
agreed to advance a total of £12,000 to buy W ldwaid the payments

were loans. Court found for A and that ‘her namaildgo on the deeds
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when it was all sorted out.” The parties had ordiglared themselves in
such a way to make plain their common intentiort #hashould have a

beneficial interestStokes v Andersdth991] 1 FLR 391

To establish an interest under this limb it can benformative to establish why

the party’s name was not put on the title in the fist place.

Examples include

* F was told by M that the property should be pureddas M’s name alone
so as not to prejudice her divorce from X. Heldttbae could infer
common intention that F would have beneficial iagtrGrant v Edwards
[1986] Ch 638 CA.

 F was told by M that she was too young to go ontittee She also thus
made good with a sledgehammer. Common intentioerred from

discussion and F's conduéves v Evefl975] 1 WLR 1338.

Thus it is not necessary that they agree in telrasthey each have a beneficial

interest. They must have discussed it howeBarB[1988] 2 FLR 490.

5.4.4 Examples where one relied on direct financial ciimittions

The common intention is drawn from the financiahtrdoution made by the party

(but sed_e Foeabove).

However in this situation, there must still be soewélence of communication of
a common intentiorightfoot v Lightfoot-Brow§i2005] 2 P & CR 377 (payments
of £65,000 towards mortgage not communicated terogferson — no common

intention).
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Any payment must relate to the acquisition of the mpperty.

5.4.5 What amounts to a financial contribution?

The following almost certainly will be sufficienihincial contributions:

Payment of the deposfBissing v Gissing

Payment of the deposit by a third partyife can treat it (or part of it) as
a contribution from the non-owning parg/g. a wedding giftMidland
Bank v Cook§l995] 2 FLR 915 CA,;

Payment of mortgage instalments (repayment morjgddeyds Bank v
Rosset However occasional payments where the other ssdelly pays
the mortgage are not likely to be enou@uwcher v Cowchefl972] 1
WLR 425. Repayments must be distinguished from dodglicence fee.
Also draw the distinction between repayment morégagnd interest only
mortgages;

A (owner) says he will pay the mortgage but B dagsvill pay later from
an inheritance: common intention to share interesg: e.gRe Nicholson
[1974] 1 WLR 476;

Assumption of liability under a mortgagé can be a contributior€risp v
Mullings (1976) 239 E.G. 119. If however A is merely a nogeirfor B,

then A will not be able to establish an inter&s: Shar¢2002] 2 FLR 88..

The followingmight well becontributions depending on the circumstances

Some sort of discount earned by the p&etyg. a discount under the right-
to-buy legislation):Springette v Defo§1992] 2 FLR 388. However be

aware that under right to buy legislation the pasthg tenant cannot
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transfer his interest to a third party within a sate (3 years) without
penalty. If the person putting the money in is tha tenant then a penalty
will arise;

= Discounts secured in negotiation may be a contiou{Marsh v Von
Sternberg [1986] 1 FLR 526. However it may be they are not a
contribution, but instead evidence discussion titperson should have a
beneficial interestEvans v Hayward1995] 2 FLR 511,

* Funding improvements might be enoyghomas v Fuller Browji1988] 1
FLR 237 where the argument failed on the factsyidex pursuant to
common intention and not because one wanted a piogerty. See also

Bernard v Josephd.982] Ch 391 per Griffiths LJ

the mere fact that one party has spent time andesnam improving
the property will not normally be sufficient to drasuch an inference

[of a common intention].

» Indirect paymentsThis is where but for A’s contribution to the asu
household expenses, B could not pay the mortgagssetappears to say
no. However that appears to be inconsistent W@iissing and Pettit and
obiter statements irStackand Abbottand the high Court decision ak

Foe v Le Foe and Woolwi¢R001] 2 FLR 970;
The following arehighly unlikelyto be contributions:

= Payment of purchase costRossetappears to say no, however Lord

Diplock in Gissing talked of contributions to cash deposit and legal
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charges. However on their own, they are likely ®ode minimisand
disregardedYoung v Younfl984] FLR 375 CA,;

» Doing the housework or gardenin@rdinary DIY will not sufficePettit;

= Payment for a lawn and some furniture and housépagent Gissing

= Supervision of building work®Vindler v Whitehal[1990] 2 FLR 505.
The following areunknown quantitiewith arguments either way

» Payments towards the endowment policy or some toffsartgage
arrangement(also offset mortgages and the like). The higlerts have
never considered this type of mortgage. On the garg the property is
not purchased until the endowment pays out. Onother it is rather
arbitrary and, in the case of an offset, the pioniof capital to set off
against interest is surely a contribution;

= Payments towards an interest only mortgagénere are no proper
authorities on the topid.eake v Bruzz1974] 1 WLR 1528 suggests no

but common sense suggests otherwise.
Detrimental reliance

Having established the common intention either thase discussion or by
contribution, the non-owning party must rely ontat his detriment. Financial
contribution is obviously a detriment. However éea not be so: e.G.ox v Jones
[2004] 2 FLR 1010 where the detrimental reliances wapervising an extensive
programme of improvements and by reducing her pecat the Bar. The
detrimental reliance must be explained by the tndenthat he had a beneficial

interest.
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5.4.6 Stage 3: Establishing the size of the shares

The court, at this stage, must consider the wholese of dealing. If the parties
reached an agreement, arrangement or understathding fairly conclusive. At
this stage, things which are not relevant to estlatdn entitlement to a share are

relevant to quantifying it.

Criteria to consider include (taken fraddxleyand Stach:

the arrangements which they make from time to iimerder to meet the

outgoings (for example, mortgage contributions,nmiutax and utilities,

repairs, insurance and housekeeping) which habe tmet if they are to

live in the property as their home.

= any advice or discussions at the time of the teanshich cast light upon
their intentions then;

= the reasons why the home was acquired in theit f@mes;

= the reasons why (if it be the case) the survivos wathorised to give a
receipt for the capital moneys;

= the purpose for which the home was acquired; theraaof the parties'
relationship;

= whether they had children for whom they both hasgpoasibility to
provide a home;

= how the purchase was financed, both initially amosgquently;

= how the parties arranged their finances, whethgarsgely or together or
a bit of both;

= how they discharged the outgoings on the properg their other

household expenses;
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= the parties' individual characters and personalitie

= mutual wills and their terms;

= Whether the parties’ intentions have now changgdvéhere a party has
financed (or constructed himself) an extensionuastantial improvement
to the property, so that what they have now isiBaantly different from

what they had then.

The above represent standard areas to explore whetetermining the size of

any interest.

6 Engaged and married couples

There is a little known and underused statutoryigion that benefits couples

who were engaged or married at the material time.

The Matrimonial Proceedings and Property Act 19Wthich also applies to
engaged couples by.2(2) Law Reform (Miscellaneous Provisions) Act@9
enables a party in an engagement or marriage taracgn interest if he made a

substantial contribution in money or money’s worth.
It reads

It is hereby declared that where a husband or vedatributes in
money or money’'s worth to the improvement of realpersonal
property in which or in the proceeds of sale ofehheither or both of
them has or have a beneficial interest, the husbandwife so
contributing shall, if the contribution is of a sthntial nature and
subject to any agreement between them to the agnéspress or

implied, be treated as having then acquired byuerbf his or her
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contribution a share or an enlarged share, as tasecmay be, in that
beneficial interest of such an extent as may haea lthen agreed or,
in default of such agreement, as may seem in allctrcumstances
just to any court before which the question ofdkistence or extent of
the beneficial interest of the husband or wife esigwhether in

proceedings between them or in any other procesiling

Therefore a former fiancé(e) can claim an interestf (s)he has made a

substantial contribution.
The improvement need not be substantial however.

The interest is whatever is just and fair.

7 Accounting and totting up

This applies to both express and implied trusts.

7.1 Accounting

Traditionally a chancery court would take an ac¢darcompensate the excluded
person for the remaining person’s continued occopdby way of occupation
charge or would compensate the person who hastipaidther party’s share of

the mortgage. They key case viRes Pavio1993] 1 WLR 1046.

However in Stack, Baroness Hale reminded the courts that old doctnes had
been replaced by a statutory code and that the statiory code must be

applied.

The relevant provisions are contained in Trusts ofand and Appointment of

Trustees Act 1996 Part | (TOLATA).
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This reads so far as relevant:
13. Exclusion and restriction of right to occupy.—

(1) Where two or more beneficiaries are (or aparoni this
subsection would be) entitled under section 12 doupy land, the
trustees of land may exclude or restrict the estigent of any one or

more (but not all) of them.
(2) Trustees may not under subsection (1)—

(@) unreasonably exclude any beneficiary’s entidatn to

occupy land, or
(b) restrict any such entitlement to an unreasdaaxtent.

(3) The trustees of land may from time to time sepceasonable
conditions on any beneficiary in relation to hiscopation of land by

reason of his entitlement under section 12.

(4) The matters to which trustees are to have régarexercising the

powers conferred by this section include—

(a) the intentions of the person or persons (if)aniio created

the trust,
(b) the purposes for which the land is held, and

(c) the circumstances and wishes of each of theflmaries
who is (or apart from any previous exercise by titustees of
those powers would be) entitled to occupy the lamder

section 12.
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(5) The conditions which may be imposed on a baagfi under

subsection (3) include, in particular, conditiorequiring him—
(a) to pay any outgoings or expenses in respeitteofand, or

(b) to assume any other obligation in relation be iand or to

any activity which is or is proposed to be condddteere.

(6) Where the entitlement of any beneficiary toupy land under
section 12 has been excluded or restricted, theliions which may
be imposed on any other beneficiary under subse¢8p include, in

particular, conditions requiring him to—

(a) make payments by way of compensation to thefiogry

whose entitlement has been excluded or restricted,

(b) forgo any payment or other benefit to which weuld
otherwise be entitled under the trust so as to fierikat

beneficiary.

(7) The powers conferred on trustees by this sectimy not be

exercised—

(@) so as prevent any person who is in occupatibriand
(whether or not by reason of an entitlement undaatisn 12)

from continuing to occupy the land, or

(b) in a manner likely to result in any such persmasing to

occupy the land,

unless he consents or the court has given approval.
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(8) The matters to which the court is to have relgar determining
whether to give approval under subsection (7) ideluhe matters

mentioned in subsection (4)(a) to (c).

This section gives the court a very wide discreisrto what should be taken into
account and how any sums payable should be catculdt is far wider than

traditional equitable accounting.

It should be noted the list of relevant criterian@® exhaustiveStackand so any

other relevant factors may be taken into account.

Judges at first instance have been known for exataptefuse to order a mother
with care of the child to pay compensation to ththdr, especially where the
father pays little or no maintenance (whether figstiunder CSA arrangements or

otherwise).

7.2 Sale

The parties can agree to sell the property or séritee court to order its sale..

If you represent a party who claims to have an intest not apparent on the
papers, and the other is threatening to sell the mperty but will not
undertake not to dispose of the proceeds or to pahem into a joint account,
then you should consider a freezing orders to presee the proceeds. These
are highly specialised, can only be dealt with byhe High Court and, because

of potential costs consequences, must be soughthwiare.
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8 The court’s power

The court is empowered to make any orders declanagnterests held in the land

and orders as to sale14 TOLATA

TOLATA allows the court to declare the interests ina trust and make
consequential orders. It does not empower the coutb vary the trusts. Nor
does it allow the court to add a person as a truste that can be done under

the Trustee Act 1925.
s.14 reads

(1) Any person who is a trustee of land or hasrdarest in property
subject to a trust of land may make an applicatimthe court for an

order under this section.

(2) On an application for an order under this seatithe court may

make any such order—

(a) relating to the exercise by the trustees of afiytheir
functions (including an order relieving them of ashjligation to
obtain the consent of, or to consult, any persortonnection

with the exercise of any of their functions), or

(b) declaring the nature or extent of a person’seiast in

property subject to the trust,
as the court thinks fit.

(3) The court may not under this section make amleroas to the

appointment or removal of trustees.
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(4) The powers conferred on the court by this sactire exercisable
on an application whether it is made before or mftthe

commencement of this Act.
In relation to the order for sale, the court carkenany of the following orders:

» Sale now
» Sale later on meeting certain conditiom$ (Martin or Mesherorder in
family proceedings)

+ No sale

8.1 Considerations for making an order for sale

The criteria to consider differ depending on whethe the applicant is the
trustee in bankruptcy of a former owner and when itis made by someone

else.

8.1.1 Where the application is not made by a trusteeainkibuptcy

Where a court is considering exercising any poweteuns.14 it must consider
the circumstances is.15 This is a non-exhaustive lid¥lortgage Corporation v

Shaire[2001] Ch. 743.

Unlike the previous law, there is no presumptionsale, nor is any one factor

presumed to be more important than any otheratise

(1) The matters to which the court is to have relgardetermining an

application for an order under section 14 include—

(a) the intentions of the person or persons (if)aniio created

the trust,
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(b) the purposes for which the property subjecth® trust is

held,

(c) the welfare of any minor who occupies or migdasonably

be expected to occupy any land subject to the &sigtis home,

and
(d) the interests of any secured creditor of aegddiciary.

(2) In the case of an application relating to theskeise in relation to
any land of the powers conferred on the trusteesdmfion 13, the
matters to which the court is to have regard alswlude the
circumstances and wishes of each of the benefesarho is (or apart
from any previous exercise by the trustees of tiposeers would be)

entitled to occupy the land under section 12.

(4) This section does not apply to an applicatioseiction 335A of the
Insolvency Act 1986 (which is inserted by Sche@udad relates to

applications by a trustee of a bankrupt) applie#tto

Examples

« Jand C beneficial joint tenants. Divorced. J wanteney out. Order for
sale as purpose for holding property (matrimon@ink) ended (decided
under law where presumption of sal@@nes v Challengefl961] 1 QB
176.

e Steps should be taken to preserve home (if bouglsiuah) as home for

remaining partner and childrewilliams v Williamg1976] 1 Ch 278.
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8.1.2 Application by the trustee in bankruptcy

Where the application is made by a trustee in hgtky, s.15 does not apply.

Instead one must refer $0335A0f thelnsolvency Act 1986t reads

(1) Any application by a trustee of a bankrupt’'saés under section
14 of the Trusts of Land and Appointment of Trisstéet 1996
(powers of court in relation to trusts of land) fan order under that
section for the sale of land shall be made to tlertc having

jurisdiction in relation to the bankruptcy.

(2) On such an application the court shall makehsoi@er as it thinks

just and reasonable having regard to—
(a) the interests of the bankrupt’s creditors;

(b) where the application is made in respect ofdlamhich
includes a dwelling house which is or has beenhibrae of the

bankrupt or the bankrupt’'s spouse or former spouse—

(i) the conduct of the spouse or former spousefas@s

contributing to the bankruptcy,

(i) the needs and financial resources of the spoas

former spouse, and
(i) the needs of any children; and

(c) all the circumstances of the case other thanrtbeds of the

bankrupt.
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(3) Where such an application is made after the ehnthe period of
one year beginning with the first vesting under gtkalV of this Part
of the bankrupt’s estate in a trustee, the coudllstissume, unless the
circumstances of the case are exceptional, thatitkerests of the

bankrupt’s creditors outweigh all other considecets.

(4) The powers conferred on the court by this sactire exercisable
on an application whether it is made before or mftthe

commencement of this section.

The most important thing to note is that a bankrupts interests are
irrelevant, and after 1 year of the vesting of theroperty in the trustee, the

creditor’s interests are paramount unless exceptiaa circumstances exist.

Examples

» D failed to prevent an immediate order for salee 8las a co-owner and
lived in the family home with her and the bankrsp#d children. D
proposed postponing the sale for 11 years untittilelren had grown up.
The High Court (Stuart Isaacs QC) held that thé ¢aeditors are likely to
be paid in full is not an exceptional circumstari€erther, even if Article
8 (respect for family life) of the European Conventon Human Rights
1950 required s.335A to be interpreted in a mamwiech afforded greater
weight to the needs of the bankrupt's partner ahddren, the
circumstances were not exceptionBonohoe v Ingranf2006] EWHC

282 (Ch), [2006] 2 F.L.R. 1084.
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H declared bankrupt in 2000. Order for possessiod sale of H's
matrimonial home was made in 2004. The subject gotgphad been
purchased by H and his brother (C). C had also besate bankrupt. C's
trustee in bankruptcy agreed to the sale. The suljpeoperty was
occupied by D and her children. D had contributethe purchase price of
the property and had made mortgage payments. La@@aollins J upheld
the District Judge’s order of an immediate ordersale.He further held

that typically, exceptional circumstances related d the personal

circumstances of one of the owners such as a mediaar mental

condition, though there were no categories as sucfthe court was to
make a value judgment after looking at the circamesgs. In particular he
held that it was not uncommon for a wife with chéld to be faced with
eviction in circumstances where the realisatiorhef beneficial interest
would not produce enough to buy a comparable holné, such

circumstances were not exceptional (applyRg Citro (Domenico) (A

Bankrupt),[1991] Ch. 142Dean v Stouf2004] EWHC 3315 (Ch);

8.1.3 What happens if former spouse declared bankrupt aftcillary relief

It is important to note that, as the law is cureninderstood, if H is ordered in

ancillary relief to convey a property to W, andnhd is declared bankrupt, the

trustee cannot generally enforce against W. Anllangirelief order might be

susceptible to relief undeinsolvency Act 1986 s.33%ower to set aside

transaction at undervalue) despite the existen@anfurt order if there had been

collusion between the parties to prejudice the haptls creditors, or some other

vitiating factor such as fraud, mistake or misreprgation, but it would be
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contrary to Parliament's intention and the objediwf the 1973 Act if every
ancillary relief order was automatically subjectriallification at the suit of the
trustee in bankruptcy of a party who had becomekingm after the order had
been madeHill and another v Haine$2007] EWCA Civ 1284, [2008] 2 All ER

901.

9 Estoppel

There are two possibly relevant estoppels: progmyeestoppel andPallant v

Morganequity.

An estoppel can arise in both express and impligstg.

9.1 Proprietary estoppel

While it was thought recently that proprietary @gtel and constructive trusts
would lead to the same thing, this is not necelysso. As Lord Walker said in
Stack if an estoppel arises and a lump sum is enouglatiefy the equity, then a
lump sum payment is all that should be ordered.ddradtrust, that route is not

appropriate since, by definition, the beneficiangler a trust has an interest.

When one determines whether there is a proprietstgppel, the overriding factor
Is unconscionabilityGillett v Holt [2001] Ch 210 per Robert Walker LJ. It is
better explained by Oliver J ihaylors Fashions v Liverpool Victoria Trustees

[1982] QB 133. He said proprietary estoppel

requires a very much broader approach which is aied rather at
ascertaining whether, in particular individual cirmstances, it would

be unconscionable for a party to be permitted toydéhat which,
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knowingly or unknowingly, he has allowed or encga another to
assume to his detriment than to enquiring whetherdircumstances
can be fitted within the confines of some precomzkformula serving

as a universal yardstick of unconscionable behaviou

However, traditionally the court has had to retebtprinciples (known for some

reason as the five probanda). These are

= A must be mistaken as to his legal right;

= A must have acted to detriment based on his mistake his legal right;
= B must know of his own legal right which must beadnsistent with A’s;
= B must know of A’s mistaken belief as to his legght;

» B must have encouraged A in expense or some other a

SeeCrabb v Arun District Counci[1976] Ch 179 CA at 194B-195B approving

Fry J inWilmott v Barber(1880) ChD 96.

Estoppel is an equitable remedy and therefore tmluequitable maxims and

defences apply.

9.2 The Pallant v Morgan equity

This equity arises where the pre-acquisition cohdotours the post-acquisition
conduct, e.g. where Fred promises to buy a housd#lyjonvith Georgette, so
Georgette does not bid for the house, Fred will dséopped from denying
Georgette a share. The principles were set olBanner Homes Group v Luff

Developmentf2000] 2 All ER 117.

(1) A Pallant v Morgan equity may arise where tlieaagement or

understanding on which it is based precedes theauiaitopn of the
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relevant property by one of those parties to thaamgement. It is the
pre-acquisition arrangement which colours the sgjosat acquisition
by the defendant and leads to his being treateal tagstee if he seeks
to act inconsistently with it. Where the arrangetm@mnunderstanding
is reached in relation to property already owneddme of the parties,
he may (if the arrangement is of sufficient cettgito be enforced
specifically) thereby constitute himself trustee the basis that
“equity looks on that as done which ought to beealpr an equity
may arise under the principles developed in theppetary estoppel

cases. ...

(2) It is unnecessary that the arrangement or ustderding should be

contractually enforceable....

(3) It is necessary that the pre-acquisition arrangent or
understanding should contemplate that one partyhg"“tacquiring
party”) will take steps to acquire the relevant pesty; and that, if he
does so, the other party (“the non-acquiring pantyill obtain some
interest in that property. Further it is necessatpat (whatever
private reservations the acquiring party may have has not
informed the non-acquiring party before the acdiosi (or, at the
least, before it is too late for the parties torkstored to a position of
no advantage/no detriment) that he no longer inseta honour the

arrangement or understanding.

(4) It is necessary that, in reliance on the arrangent or

understanding, the non-acquiring party should do ¢mnit to do)

King Street Chambers
65-67 King Street — Leicester — LE1 6RP — DX 108&®ester 1
t: 0116 254 7710 —f: 0116 247 0145 <lerks@kingstreetchambers.cenmv: www.kingstreetchambers.com




Cohabitation: law and practice — Richard Adkinson Page 46

something which confers an advantage on the aagyiparty in
relation to the acquisition of the property; or detrimental to the
ability of the non-acquiring party to acquire theoperty on equal

terms. ...

(5) That leads, I think, to the further conclusioisthat, although, in
many cases, the advantage/detriment will be foaride agreement of
the non-acquiring party to keep out of the markegt is not a
necessary feature; and (ii) that, although therel wisually be
advantage to the one and co-relative disadvantagéhé other, the
existence of both advantage and detriment is rsgrdggl — either will
do. What is essential is that the circumstancesenitaikequitable for
the acquiring party to retain the property for hieffsin a manner
inconsistent with the arrangement or understanaingvhich the non-

acquiring party has acted.

This estoppel is an equitable remedy and therg¢fmeisual equitable maxims and

defences apply.

10 Other types of property

10.1 Endowment policies

There is no fundamental difference in approach betwinterests in endowment

policies and property ownership.
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10.2 Bank accounts — sole name

The presumption is it belongs to the account hobdgragain it is a question of

fact. Access to the account is not enough to gseeto a beneficial interest.

10.3 Joint accounts

It is again a question of fact as to what the parintended.

For example, inJones v Maynard1951] 1 Ch 572, Vaisey J held that person
property purchased from a joint account belongetthéopurchaser personally and
he refused to embark on an account. However he theld investments in a
party’s sole name were joint investmentsRia Bishog1965] 1 Ch 450 however
all investments purchased from the joint accountewgersonal property of the

purchaser even though from joint funds.

10.4 Household contents

Again it is really a question of fact, while theaee ‘interesting’ arguments about
whether there is a difference between payments rbgdeithdrawn cash, debit

cards and the like and who made the purchase.

The reality is that the courts will not want to aegabout chattels, particularly in
light of the CPR and proportionality of litigatiom Hammond v Mitchel1991]
1 WLR 1127, Waite J suggested the courts shoulg@taaloobust allegiance to the

maxim ‘equity is equality’.
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11 Flowchart for thought processes

Is it really a
cohabitation dispute?

No Pursue appropriate remedy.

Make  appropriate  checks.
Ensure no notice to quit i
served as tenancies are not
revivable.

Is it a tenancy under
the Housing Actsor
theRent Act8

lNo

Obtain (if possible) the
conveyancing file. At least
seek out the TR1 or AP1 (if
registered) or conveyance
(if not) from HMLR

LY

Then in absence of fraud or
Yes | mistake, the parties are bound.
—»| See section 4.4 page 1

Is there an express
declaration of trust
which sets out all
interestsSee section 4
page 1.

Continue to the next page
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Is there a
element
relationshi

commercial
to the

p?

Constructive
trust: seesection
'l page 1

Consider whether
resulting trust
principles could
apply in the case.
see section [
page 1

\ 4

<
«

Establish i e
person claiming a
equitable
has ones
5.4 page

if th

interest
ee section
1

Do they have a
beneficial interest?

that

interest as best as
possible ¢ee section
5.4.6 page L Add

compensation sge

A

y

Consider
sell or

Quantify
or take off
section 7 page 1

whether to
not gee
section 8 page 1

In absence of estoppelsee
section 9 page )1 or the
provision for engaged couple
(see section 6 page),lthere is
no further action possible.
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